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ALIMENTARY ANNUITIES. - 


A parent having a child, which from any cause cannot be safely in- 
trusted with the management of property, feels a natural desire of se- 
curing to the child an adequate maintenance during his life. It is a 
feeling not only natural but laudable, deserving to be favored and cher- 
ished by the institutions of society. ‘To effect this object, he may wish 
to place a portion of his property in the hands of trustees, so that the 
child may receive from it, in periodical payments, a sum that will be 
sufficient for its comfortable support in the style in which it has been 
accustomed to live while under the parent’s protection, and so placed 
that the child cannot, by its improvidence, spend the principal nor de- 
prive himself of his future means of living by anticipating the income ; 
and at the same time so secured that both the capital and the income 
may be beyond thre reach of creditors. No injustice is thereby done to 
creditors, for they, knowing that this fund is consecrated to a particular 
use, from which it cannot be diverted, either by the act of the beneficiary 
or by the force of law, in their dealings do not trust to it but rely solely 
on his personal responsibility. Nor is it easily seen that a parent, in thus 
providing for the well being of a child, violates any wholesome princi- 
ple of social order, or in any way endangers the material or moral inte- 
rest of society. He merely obeys an instinct of nature in providing for 
the happiness of his offspring, and exercises a natural right in making a 
pious and useful disposition of what is his own. 

This natural sentiment, arising out of the best and holiest instincts of 
our nature, has exhibited itself with more or less strength in every so- 
ciety which has made any considerable advance in civilization, and as 
such settlements involve the rights and modifications of property, they 
become subject to the regulation and restriction of law, and have been 
variously dealt with in different systems of jurisprudence. A gift limited 
in this way, whether made inéer vivos, or by will, goes under the name 
of an alimentary gift, annuity or pension. 

These annuities or settlements do not appear to have attracted the at- 
tention of the Roman legislators till a late period in the growth of their 
law. They were first regulated or authorized by a discourse pronounced 
in the Senate by the Emperor Marcus Aurelius, the wisest of all the 
Roman emperors, confirmed, it seems, by a senatus consultum. Ulpian 
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has given a commentary on this law, as it is called in the Digest oration 
from which a copious extract is preserved in the Digest 2. 15. 8, under 
the title Transactions. A transaction in the Roman law means a com- 
promise. Qui transigit, quasi de re dubia et lite neque finita tran- 
sigit. Dig. 2.15.1. Every transaction, therefore, involves a transfer, 
or an assignment of property, or a right. In stating the Roman law, 
we may at pleasure substitute the words transfer or assignment for 
transaction without violating the sense of the law ; for what is said of 
transaction will apply to every other mode of transfer. With these re- 
marks we proceed to pive a translation as nearly literal as the idioms 
and technical terms of the two languages will admit, of the most material 
parts of the commentary of Ulpian. 

Digest Lib. 2. Tit. 15, Law 8. “ As those to whom aliments are left 
easily transfer them, content with a small present sum, the Emperor 
Marius, in an oration pronounced in the Senate, ordained that no assign- 
ment (¢ransactio) of aliments should be held valid unless made under 
the sanction of the Pretor. The Pretor is therefore accustomed to in- 
tervene and determine between parties consenting whether an assign- 
ment, and what assignment, ought to be admitted. 

§ 1. “ And the cognizance of the cause will equally belong to the 
Pretor, whether the legacy be of. habitation, clothing, or aliments from 
estates. 

§ 2. “'This oration applies to aliments left by will, or a codicil, whether 
added to a will or made by a person intestate,* it is the same, whether 
left by donation, causa mortis,t and we hold the same law if they are 
left for the purpose of fulfilling a condition. It is plain that as to ali- 
ments not given causa mortis that it is lawful to assign them without 
the authority of the Preetor. 

§ 3. “ Whether they are left (to be rendered) monthly, or daily, or an- 
nually, they are within the law, and so also if they are not perpetual 
but for a certain number of years, they are governed by the same law. 

§ 4, “If a gross sum integra quantitur is devised to any one for him 
to support himself out of the interest and restore the money after his 
death, the oration will apply, although it is not left in annual payments. 

§ 5. “But if a certain sum or thing is left to Titius, so that from this 
aliments be furnished to Seius, it seems (majis est) that Titius may 
alienate this for the aliments of Seius, are not diminished by the alienation 
of Titius, and the same law holds, if aliments are left to a legatee for 
this purpose,” i. e. the support of Seius for Titius, the trustee or the 
legatee will be personally held to furnish aliments to Seius. Pothier 
Pand. L. 2. 15.22. 

§ 6. “The oration condemns a compromise which is made for this 
purpose, that one may consume the money presently. But if one should, 
without the authority of the Pretor, make a compromise to receive 





* By the Roman Law, a person who died intestate, that is, without executing asolemn 
will, might by a codicil, or less formal instrument than a will, leave a legacy by} way 
of trust fidei commissum, Just. Inst. 2. 25. 1. Gaii. Com. Lib. 2, § 270. 

+ That is, whether left immediately and directly to the beneficiary, or through the medium 
of a fidei commissum, to a trustee who is charged to have or render terms tohim. Pothier 
Pandecte Lib. 2. 15. 22, note, 
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monthly what was left to be rendered annually, or to receive daily what 
was left to be rendered monthly, or, finally, to obtain at the beginning 
of the year, what was to be rendered at the end of the year, I think this 
compromise would be valid, because the beneficiary alimentarius renders 
his condition by such a transaction better, the oration only forbids ali- 
ments to be intercepted by a transaction. 

§ 2, “'The oration requires inquiry to be made into three things: 
first, into the cause, then into the amount, and thirdly, into the person 
making the transaction. 

§ 9. ‘In the cause this will be inquired, what the cause (motive) of 
the compromise is. For without a cause the Pretor will listen to no one 
proposivg a compromise. The causes usually alleged are of this kind, 
that the heir has his domicil in one place and the beneficiary in another, 
or that one of them intends to change his domicil, or that there is some 
urgent cause for present money, or that the aliment left to him comes 
from several persons, and that it is difficult for him to apply to each of 
them one by one, or that there is some other reason, for many occur 
which influence the Preetor to sanction a transaction, 

$10. “'The amount of money also in the compromise is to be con- 
sidered, for the good faith of the transaction will be judged by the 
amount. ‘The amount will be determined according to the age and 
health of him who makes the assignment. For it is plain that the 
amount will be different with 2 child, a youth, and an old man, because 
the aliments terminate with life. 

§ 11. But regard is also to be had to the persons, that is, the habits of 
life of those to whom aliments are left, whether. they are frugal and 
have other means sufficient for themselves, or are of more wasteful habits 
and dependant on their aliments, and in the person of him by whom the 
aliments are to be rendered. These things will be considered: what is 
his course of life, and his reputation, for then it will appear whether he 
is willing to circumvent the beneficiary. 

§ 17. “If a praetor on being applied to allows a transaction without 
taking cognizance of the merits of the cause, the compromise will be 
void, for this matter is committed to the praetor to be investigated, and 
not_neglected or intrusted to others, and if inquiry is not made into all 
the subjects which the oration orders, that is, the cause, the considera- 
tion, and the persons making the compromise, we hold, though he may 
inquire into part of them, that the transaction will be void. 

§ 18. “Neither the pretor nor the president of a province can delegate 
to another jurisdiction of this matter.” 

We have made along extract from the commentary of Ulpian for the 
purpose of exhibiting fully both the principle of the law and the man- 
ner and spirit in which it was administered. The pritteiples of the law 
may be stated in few words. An alimentary annuity left by will, or 
any testamentary act, could not be alienated, charged, or anticipated by 
the beneficiary, without the concurrence of the praetor. The law, how- 
ever, did not extend to donations of this character inéer vivos. Sucha 
donation was eutirely within the control of the annuitant. He held it 
pleno jure, and might deal with it as he pleased. For then he renoun- 
ces, says Voet, only his own right, but when he alienates an alimentary 
anuuity left by will, he defeats the pious and provident intention of the 
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testator. Voet ad Pand, 2.15.14. When, therefore, the donation was 
left by atestamentary act, it was heldas a sacred trust, never to be diverted 
from the benevolent purpose intended by the testator. Cases, however, 
might and would occur in which it would be for the advantage of the 
annuitant that the legacy should be paid in a manner different from that 
prescribed by the will. In such cases the settlement might be opened 
and re-modelled, on application to the pretor. But before this could be 
allowed the pretor was obliged to examine all the grounds and reasons 
proposed for making the change. If he gave it his sanction without 
such investigation, though it was a judicious act, it was void, a provision 
which strikingly illustrates the solicitude of the legislature to guard 
against abuses. If the annuity had been allowed to fall in arrear, this 
was considered as a proof that so far as the beneficiary might be trusted 
with the property and the arrearages, he might transfer or assign. But 
if he undertook to charge the annuity generally, the charge was allowed 
to affect only the arrears, and not the future payments. Dig. 2. 15. 8, 
$22. As to future payments, he was completely a ward of the court. 
The law, however, did not extend to every legacy that was to be paid in 
periodical payments. It was confined to legacies strictly alimentary. 
Dig. 2. 15. 8. § 23.; and if it had that character it was immaterial 
whether it was to be rendered in kind as actual aliments, lodging and 
clothing, or whether it was to be paid in money. 

In France it is said that there are few subjects which have been more 
embarrassed and perplexed by the commentators than the question as to 
the power of an alimentary annuitant to assign or charge his annuity. 
Duvergier Droit Civile, vol. 16, No. 214, and the difficulties do not ap- 
pear to have been all removed by the code. _ But it is provided that an 
alimentary provision, held by a gratuitous title, whether by gift inter vi- 
vos or by will, cannot be taken by creditors or by legal process, whether 
the act of donation declares it to be exempt from creditors or not. Code 
de Procedeure Civile, art. 581. The law presumes in favor of sucha 
gift, that the intention of the donor is that it shall not be liable for the 
debts of the beneficiary, and in another article it is provided, that it shall 
not be submitted to a compromise by arbitration. Art. 1004. Norcana 
person who is charged with the payment of an alimentary pension, resist 
the payment by a plea of compensation or set-off, although it is proved 
that the set-off is for aliments, thus effectually preventing the annuitant 
from anticipating his pension, and making the annuity completely in- 
alienable. Pothier Obligations, No. 589, in Evan’s edit. 625. Edit. 
igre l Follier Droit Civile, vol.7, No. 326. Duranter Droit Civile, 

0. 165. 

The ancient jurisprudence of France, as well as the code, rejected 
the distinction of the Roman law between testamentary gifts and dona- 
tions inéer vivos as having no just foundation in reason or public policy. 
But the code speaks of pensions created by will or donation. It does 
not therefore include a pension founded on any settlement a man may 
make for himself by contract out of his own property, though called and 
intended as an alimentary pension or annuity, nor any such pension cre- 
ated by an onerous contract and founded on a consideration which the 
law deems valuable. Upon this principle it is supposed that the law 
does not protect an alimentary pension settled on a woman by a marriage 
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contract under the title of dower. For whatever is so settled is con- 
sidered not as a gratuity, but is a purchase for a valuable conside- 
ration. Duvergier, vol. 16, No. 214. Duvergier thinks that a 
pension thus created may be alienated or taken by creditors, though he 
admits this opinion to be rather peculiar to himself, and adopted to con- 
ciliate discordant opinions of authors, and is not confirmed by any au- 
thoritative decisions of jurisprudence. 'The code does not make any ex- 
press provision for the compromise or settlement of the annuity, through 
the intervention of the courts, though it seems without any express pro- 
vision, the authority of the Roman law, which, constituting the general 
basis of the common law of France, and acted on as a sort of supplement 
~ or code, would be followed. 18 Duranter Droit Francais, No. 
03. 

The Prussian code has simply adopted the Roman law. Under the 
title transactions it is ordered that a compromise of the payment of 
future aliments, to be valid, must be judicially ratified. Part 1, Tit. 16, 
sec. 8, No. 413. From what fell from Lord Cottenham, ina recent case 
before the House of Lords, it may perhaps be inferred that by the law 
of Scotland, an alimentary annuity may be so given for life as not to be 
assignable by the annuitant. 3 Legal Observer, 306. 

The law of England does not furnish any mode by which a parent 
can leave a secure provision for the support of an improvident child. 
He may leave to a child an annuity for life, to be paid in periodical pav- 
ments, and conditioned that it shall be paid only to himself; but thi 
gives him a life estate, and he may alienate it at pleasure, or it may be 
taken by creditors, and it will pass to his assignee on his bankruptcy 
If by the will in which it is given it is described as intended solely ana 
exclusively for his personal support, and declared to be inalienable by 
the legatee, that it shall not be liable to be taken by creditors, and shall 
not go to his assignees in bankruptcy, all these restrictions are declared 
to be void. And there is only one mode by which they can be made 
effectual, that is, to answer to the gift or condition that an attempt to 
alienate or charge it, or anticipate the payments, or his becoming bank- 
rupt, or his taking the benefit of the statutes of insolvency, shall ope- 
rate a forfeiture of the gift, and on the occurrence of either of these 
events, to limit over the gift to a third person. So that an attempt on 
the part of the beneficiary to assign or anticipate the annuity leaves him 
utterly destitute and stripped of all means of subsistence. 

It is said by the courts that if a life estate is given, the donor cannot 
so qualify his bounty, that it shall not have all the incidents and quali- 
ties of a life estate, that is, so as not to be assignable by the donee and 
liable for his debts. If it be asked why the testator may not so qualify 
his bounty, that it shall be an accruing estate, not to exist as a right, un- 
til the period of payment arrives, and then payable to the legatee only, 
all the answer is that the policy of the law does not admit a gift to be 
so limited. But this is manifestly paying us in words without meaning, 
The policy of the law means nothing, until we are told in what that 
policy consists. It is saying no more than that the law is so. It 
may be said negatively that the policy, which disallows such a limita- 
tation of property, is not for the purpose of favoring creditors, because 
they are effectually defeated by a limitation over. Nor is such a re- 
straint or alienation an approximation to a perpetuity. If we translate 
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the words into intelligible language, they mean that a parent ought not 
to have the power to provide out of his own estate a secure maintenance 
for an improvident child after his own death. But such is the law of 
England, and it has been affirmed by a series of decisions, that it is now 
no longer open to controversy. 2 Story Equity, § 972, a. 3 Vesey, 
149, Dommit v. Bedford. 12 Ves., 429, Brandon v. Robinson. 1 
Simons, 66, Graves v. Dolphin. 1 Mylne §& Keen, 4, Piercy v. 
Roberts. 2 Sim., 482, Lear v. Leggett. 5 Maddox, 482, Cooper v. 
Wyatt. 

‘There is only one case in which a parent can, to a limited extent, 
provide a secure maintenance toa child. If an annuity is settled on a 
daughter and given on condition that it shall be for her separate use, to 
be paid to her only, and to be held by her independent of any control of 
her husband, if she be married, or of any future husband, with a con- 
dition that it shall not be liable to creditors, nor alienated or anticipated 
by the donee, but without a forfeiture and limitation over, this, as has 
been stated, gives a life estate and carries with it the incidents of a life 
estate. The restraint on alienation is void while she remains unmar- 
ried. But on her marriage the fetter, as it is called, attaches and the 
annuity becomes inalienable, either by herself alone, or in concurrence 
with her husband while the marriage continues. On the death of her 
husband the restraint becomes again inoperative and she acquires full 
power over the property. But the fetter will re-attach on a second mar- 
riage. It thus constitutes a shifting restraint valid during coverture, 
but void while she is single. 

The reasoning on which this singular anomaly is vindicated is this. 
The separate estate of a married woman with respect to which equity 
treats her as a feme sole, being a creation of equity, in opposition to the 
rules of law, the court may mould and manage it according to its own 
notions of justice and expediency. This was decided in a very elabo- 
rate and able judgment of Lord Langdale, Master of the Rolls in the 
case of Tullett v. Armstrong, 1 Beav. 1, and affirmed on appeal by 
Lord Cottenham, 4 Mylne & Craig, 790. And again in Scarborough 
v. Borman, 4 M. & Cr., 377—the doctrine has been recently con- 
firmed in the House of Lords, 3 Leg. Observer 301, and may be con- 
sidered now as established law. Clarke v. Jaques, and Dixon v. Dizon, 
1 Beavan, 33 & 40. - 

The reason given by the courts why an alimentary annuity cannot 
be rendered inalienable is, that such restraint is inconsistent with a 
life estate. ‘This may be admitted, unless it is made conditional, ard 
there is a limitation over, for so, undoubtedly, are the decisions of the 
court. But it is equally repugnant to the rules of the common law, 
that a woman should be allowed to hold separate property, independent 
of her husband’s control, or at Jeast it was repugnant to some of the 
most fixed and stubborn rules of the common law, until they were, 
about a century ago, set aside by the decisions in chancery. And when 
it is created it is equally in opposition to the principles of the common 
law, that it should be inalienable during coverture. It would be no 
greater violation of the rules of law to render every alimentary annuity 
inalienable, whether given toa male or female. But one reason is given 
why this is not allowed, and that is the policy of the law. ‘The mean- 
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ing of these cabalistic words, as they apply to this subject, has been 
stated above. 

How far the doctrines of the English chancery courts are destined 
to prevail in this country, is perhaps not yet certain. Their decisions, 
since the separation of the two countries, have no other binding force, 
than as they are founded in reason, justice, and a wise legal policy. 
But such is the prestige acquired by the English courts in this country, 
in most respects well founded, that their decisions are generally re- 
ceived as law by the mere force of authority, even when they are not 
only in harmony, but adverse to the tendencies, the spirit and wants of 
the age, without any liberal and enlarged examination of the reasons 
on which they are grounded. In North Carolina the English doctrines 
seem to have been adopted in their whole extent, leaving an alimentary 
annuity wholly unprotected on the general rule, and giving it an excep- 
tional protection in the case of married women during coverture, 1 
Dev. §& Batt. Equity Cases, 480. 'The New-York Revised Statutes 
have taken a step in the interests of humanity in advance of English 
jurisprudence. ‘They enable a parent to provide a trust fund for a child 
secure against the improvident alienation of the child, and the crushing 
avidity of creditors to such an amount, as may be necessary for its 
reasonable support and education. 2 Kent’s Comm. 170, and 4 ib. 
311, in note. Surely acreditor who has trusted a careless and improvi- 
dent young man on an unfeeling calculation of extorting the debt from 
a fund, which the solicitude of parental affection has sought to conse- 
crate and secure to the support of his offspring, is not one of the 
suitors, who is entitled to a very indulgent consideration of the court, 
and it is to be hoped, that the enlightened humanity of the New-York 
courts will give a large and liberal effect to the wise policy of the legis- 
tature. Should they do it, there can be but little doubt, but that their 
example will be followed by the other states of the union. 





H. %, District Court. 
[Southern District, New- York.] 
Before the Honorable SAMUEL R. BETTS, District Judge. 


OroonpaTes Mauran AND OTHERS V. THE ScHooner H. B. Foster, 
B. HunTIne anD oTHERS, CLarmantTs.—22d April, 1848. 


A steamboat whose usual employment is to tow vessels out to sea, or into port, or to furnish 
assistance to vessels in distress off the harbor, at a fixed compensation per hour, may 
recover a salvage reward, for salvage services, when rendered without previous hiring or 
agreement: F 

Towing may be salvage service, entitled to be compensated as such: 

Towage, as distinguished from salvage, is when the former is rendered to vessels, other- 
« wise navigable, in aiding them against adverse winds, tides or currents, or in difficult 
passages, and not in their rescue or relief from imminent peril: the latter is salvage. 
A hiring or bargain bona fide made for salvage services, will be adhered to by maritime 

courts, and the compensation will be in conformity to it: : } 

A vessel may be technically a derelict when abandoned by her crew, but if she is not 
apparently helpless of relief, except by the interposition of salvors, they will not be en- 
titled to the high rate of reward for hey assistance, which js usually granted in cases 
of pure derelict ; 
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Salvage compensation is not measured chiefly by the benefit received by the salved pro- 
perty: various other considerations have great weight in fixing it, one of which is the 
apparent necessity or indispensableness of the particular relief rendered: 

A steamer whose business is towing, for $10 the hour, and was out five hours in rescu- 
ing the wreck and bringing it into harbor, at her own risk, without any hiring or con- 
tract for her services, allowed $250 for salvage services and costs. 


Tue circumstances of this case appear in the opinion of the court. 
W. K. Thorn and W. Q. Morton, for libellants. 
F. B. Cutting, for vessel. 
E. Paine, for cargo. 


Betts, Dist. J.—The libellants, owners and master of the steam- 
boat Samson, for themselves and others, demand a salvage compensa- 
tion for the relief and rescue of the schooner H. B. Foster and her cargo. 

The facts upon which the decision rests will only be stated, and upon 
the pleadings and proofs they are these : 

The schooner, on the 26th of March, 1847, arrived inside of Sandy 
Hook, from St. Croix, with a cargo of sugar, rum and molasses, of about 
$12,000 value. The schooner was worth from $1600 to $2000 dis- 
mantled, and about $3000 when fitted for sea. 

She anchored under the West Bank at about half past 7, P. M. It 
came on to blow a gale with a heavy storm of snow and rain; during 
the night the schooner dragged her anchors, and continued to drag the 
next day till half past one, P. M. Her masts were cut away at 8, A. M. 
Wind was N. and W.N. W. 

In the afternoon of the next day (Saturday, the 27th, about 3 P. M.) 
the storm ceased and the wind moderated. The schooner struck bot- 
tom two or three times after the masts were cut away, but not with 
violence, and no injury was produced by it. She made no water in 
consequence. 

She had dragged a distance of two and a half miles, to the Eastern 
Bank, and brought up in from thirteen to fifteen feet water, at nearly 
low tide on her outside and about eleven feet on the shoalest side, and 
distant about four miles from Coney Island and six or seven from San- 
dy Hook. 

The sea broke over her the last time at about 3 P. M., and at about 
4 P.M. she struck once. ‘The pilot thought the master and crew were 
frightened at her striking. When she last struck the master jumped 
from his berth and said, “‘ This won’t do, we must go ashore.” ‘lhe 
crew all wished to go ashore. All on board, nine in number, immedi- 
ately left the schooner in a small boat for Sandy Hook, taking nothing 
from the vessel. The wind was still blowing hard, and in the opinion 
of the pilot, so as to render it very dangerous to attempt going to Sandy 
Hook, six or seven miles, in that boat, more so than to remain with the 
schooner. 

The next morning (Sunday) the wind was fresh, but not so as to ren- 
der it dangerous for steamboats to navigate the bay, or go to and along- 
side the schooner. 

The principal employment of the steamboat Samson is to tow vessels 
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to sea from New-York, and in from sea to the port; and also to go to 
the assistance of vessels within and outside the harbor, requiring aid. 
When engaged for such service her compensation is $10 per hour, from 
the time of leaving on the expedition to her return. This is the com- 
mon rate allowed steamboats in the harbor for that description of ser- 
vices, others being also engaged in it. When no bargain is made, and 
either party refuses to be governed by the customary price, the rate is 
adjusted upon the principle of quantum meruit. 

About noon on Saturday the schooner was seen by a person residing 
near the light-house, on Staten Island. He went to the wharf of the 
libellants on the island, to give notice of her situation. A letter was 
written for him to the captain of the Hercules, (another steamer em- 
ploved in towing, &c., and owned by the owners of the Samson,) then 
in New-York, superscribed to be “on urgent business.” In the absence 
of the captain of the Hercules, it was delivered to the captain of the 
Samson, between four and five P. M. of that day. 

It stated “'There is a vessel of about 200 tons lying in the lower 
bay, with all her masts gone. She is between the East bank and Ro- 
mer, and requires immediate assistance, as the sea is making a complete 
breach over her, rendering it impossible for her to be seen, except at in- 
tervals.” 

The wind was at the time blowing so heavily that the captain of the 
Samson declined going down, and said he should not be able to assist 
another vessel or do more than take care of his own boat in such 
weather, but he would go for her if the wind lulled. 

Steam was put on the boat, and she was kept in a condition to leave 
till between 9 and 10 P.M. ‘The captain then left her and went to his 
house, with orders to have steam on again at 4 o’clock the next morn- 
ing. He was called at that hour, but thought the wind blew too 
severely to justify his going. At 5 he supposed the wind had lulled 
so that he might start and go at least to the Quarantine, but kept on 
slowly to the schooner, and got to her between 7 and 8 A. M. 

The weight of evidence in the case is decidedly that the weather at 
that time had become moderate, so as to render it perfectly safe for 
boats of the size and power of the Samson to go to and from the 
schooner and tow her in any part of the bay. She was brought up to 
the Quarantine in tow by the Samson, a little after 9 o’clock, and the 
steamboat was engaged, in going and returning to the city, about five 
hours. 

The steamboat was run near the quarter of the schooner, so that one 
of the men jumped on board. A hawser was secured to the bow of the 
schooner ; her cables slipped (being foul, which rendered it difficult to 
raise her anchors promptly,) and she was then brought up to the city, 
without impediment or difficulty, merely by towing. 

This general outline of the facts is sufficient to bring under considera- 
tion the two main questions on the merits discussed between the counsel : 
(1.) Whether the services rendered the schooner were salvage services 
or merely towage; or, (2.) if they are regarded as salvage services, 
whether the schooner was at the time derelict so as to entitle the salvors 
to the scale of compensation usually applied to cases of derelict. 

I am not aware of any determinate rule of law which discriminates 
towage services from salvage. It is manifest that circumstances may 
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exist rendering towage the most efficient and only service which can be 
afforded in saving property and life. A dismantled and disabled ship of 
large burthen, filled with passengers, may be thus rescued by a very 
small vessel, wholly inadequate even to receiving on board the sufferers 
in the wreck. It has therefore never seemed to me that any advance 
was made towards solving the question whether a service was salvage 
in its character and to be retributed as such, by proving that it was per- 
formed by towing. 

If there is any intrinsic difference between towage and salvage, it 
would appear to be only that salvage service must always be that given 
in rescue or relief of property in imminent peril of loss or deterioration, 
while towage may be applied only in aid of a vessel against adverse 
winds or tides, or in difficult passages, while she is in possession of her 
ordinary powers of locomotion. 

Sir Stephen Lushington says, “ mere towage service is confined to 
vessels that have received no injury or damage, and mere towage reward 
is payable in those cases only where the vessel receiving the service is 
in the same conditon she would ordinarily be in without having en- 
countered any damage or accident. (1 W. Rob. 177, The Reward.) 

In that case a ship going to sea, grounded. She was got off with the 
loss of her two best anchors and cables, and the starboard end of the 
windlass and bulkhead carried away. She was proceeding back to re- 
pair damages when she fell in with a steam-tug and accepted its services 
to tow her into the dock. She tendered £17, which was the rate estab- 
lished for towing (greater distances) by the company owning the tug. 
The tender was refused, and the court held the service was salvage, and 
awarded £80. (1 W. Rob. 176,) and see 2 W. Rob. 294, 

In the London Merchant, £400 salvage was allowed a steain-tug for 
towing a vessel off the rocks and into harbor. (3 Hagg. 396.) See also The 
Meg Merriles, 3 Hagg. 346, note. No other assistance than towing was 
rendered the United Kingdom, and there £800 salvage was awarded. 
(3 Hagg. 401, note.) 8. P. 3 Hagg. 363, The Hari Grey. (The Travel- 
ler, ibid. 370.) 

Sir John Nicholl lays down the rule, that if towage leads to the rescue 
of a vessel from danger, it should be remunerated as salvage. (3 Hagg. 
428, The Isabella.) In the Industry, £143 salvage was awarded a 
pilot smack for towing a brig into Cowes’ roads. (3 Hogg. 203.) (The 
Sussex, ibid. 339.) 

The condition of the schooner was such when the Samson came to 
her as to constitute the assistance given her a salvage of vessel and 
cargo, in its proper acceptation. She was utterly unmanageable and 
helpless, and without a crew or guard to protect her and the cargo. It 
was no less so, than if the libellants had boarded the schooner, fitted up 
masts, sails, and steering apparatus, and brought her into port, by such 
means of self navigation, or had even transferred her cargo to the 
steamer. The difference would only have been in the greater amount 
of labor, exposure and peril. 

So, also, compensation is awarded upon a common principle, whatever 
may be the method by which the relief is effected. 

The cases above cited afford sufficient instances of the application of 
the rule, where the service has been by towing, to dispense with the ne- 
cessity of fortifying it by farther references. 
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When there is a hiring or bargain bona fide, without fraud or mistake, 
that is adhered to as the rule of compensation, and where no agreement 
is made settling the terms on which the aid will be given, remuneration 
is awarded with regard to considerations appropriately governing mere 
salvage cases. 

(2 W. Rob. 167, The Betsey. Ibid. 176, The True Blue. 1 W. Rob. 
40, The Britain. 2 Hagg. 70, The Mulgrave. 3 Hagg. 372, The 
Traveller. The same principle may be considered involved in The 
Zephyr, 2 Hagg. 43. Sir John Nicholl, however, intimates, that if an 
engagement even were made to tow, unforeseen circumstances may con- 
vert such towage into a salvage service. (3 Hagg. 428, The Isabella.) 

(2.) On the second topic of discussion I do not deem it important to 
review the cases relied upon on each side, or weigh very scrupulously 
the facts or principles connected with the subject; for if it be con- 
ceded that the schooner for the time being, and when taken in charge, 
was technically a derelict in respect to her crew, that conclusion would 
no way determine the ground of compensation to which the libellants 
would be entitled. (Abbot 660, notes.) 

She was not derelict in the sense of being at the time helpless of relief, 
except by the aid of these libellants. She lay safely at anchor in the 
bay. The danger of the storm was over. She had been seen the day 
previous from Staten Island, and that morning she was visible from 
Sandy Hook, and of course would be from the nearer vicinity of Coney 
Island and Staten Island. Another steamboat was directly in the rear 
of the Samson, going down the bay, for the purpose, among other ob- 
jects, of looking out for this schooner. (The Boston, 1 Sum. 337.) 

Contingencies might occur in her then condition and position, making 
it highly desirable and advantageous to her to be immediately taken 
into port. But prospective and possible calamities, which might attend 
her remaining there, do not constitute a case of imminent peril, es- 
pecially where other resources for aid and relief are at hand. 
(The E'mulous, 1 Sumner, 215, 216.) 

The case amounts to this, in my judgment. One of salvage of a 
vessel laden with a valuable cargo, wholly crippled and unnavigable, and 
placed in a situation where a recurrence of severe weather might have 
produced a total loss, but lying in the mouth of her port of destination, 
at anchor, and within ready reach of assistance, with competent aid 
going to her relief and very near to her, when the libellants took her in 
possession. 

I regard the claim set up, that the steamer Duncan C. Pell was sur- 
reptitiously prevented by the libellant from relieving the schooner, not 
supported by the proofs, 

There is probable cause to suspect it was known on board the Sam- 
son that the Pell contemplated visiting this wreck, but it is proved 
that other vessels in the vicinity were aground or injured from the 
effects of the same storm, and there was reasonable grounds to suppose 
she was despatched to them, or that she was out on a general adventure, 
to give assistance where it might be desired. 

She was well known to the Samson to be employed ordinarily in 
towing vessels and affording them assistance as required. 

Putting it upon the conclusion that both steamers were wreckers and 
out on the coast, after the tempest, to render aid wherever it might be 
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needed, one was not bound to give place to the other and avoid visiting 
a wreck which she supposed her competitor might intend going to. 

Although this fact does not take away a just claim to compensation, it 
is certainly not without important influence in determining whether the 
interposition of the Samson was valuable to the salved vessel, in an 
eminent degree, and so also as to become an element of weight in deter- 
mining the salvage to be awarded. 

The particulars in evidence in the cause take away all color for claim- 
ing extraordinary compensation for the services performed. Had the 
steamboat gone down and relieved the vessel and crew on Saturday 
afternoon, when apprised of their situation, her gallantry and exposure 
in the act, equally with the rescue of life and property then in eminent 
peril, would have entitled her to the highest grade of reward. (3 Hagg. 
117, The Clifton.) 

On Sunday, so far as the danger to the steamboat or her crew, or the 
safety of those on board the schooner, was concerned, the aspect of things 
was wholly changed. The libellants, as is most natural, magnify their 
labors and exposure, but facts independent of their testimony demon- 
strate that the service could have been no more than a very ordinary 
one, for with less than her full complement of men, the steamer ran the 
distance to the wreck, fastened to her and towed her alongside of the 
wharf in New-York, in five hours. 

The evidence of other witnesses on the bay at the time shows the 
weather to have been fine, and it is also to be remarked that the steamer 
was not taken from or delayed in other business, or subjected to hazard 
which might jeopard her insurance as a passenger or freight boat, for 
this was no more than part and parcel of her daily and ordinary em- 
ployment in towing vessels in and out of the harbor, or giving assis- 
tance to those in distress. 

The original libel, filed April 2d, alleged “ that on Sunday morning, 
March 28, about 6} o’clock, as the libellant, &c. in the steamboat Sam- 
son, was going down below the Narrows to look for vessels coming in 
and needing a tow boat, he discovered the schooner, &c.” 

This averment was substituted on the 15th by an amendatory one, 
alleging the boat went down in consequence of a previous notice, &c. ; 
but the claimants have a right to invoke it as an admission on record, 
attested by oath, in corroboration of evidence showing that the steamer 
did not go out of her common line of business, or assume a hazard be- 
yond what was incident to her calling; and no fair ground for dqubt 
exists that if she had been applied to by any person interested she 
would have gone down and towed in the schooner that morning, for the 
usual compensation of $10 per hour. 

No such agreement having been made, she is now entitled to lay the 
case before the court and demand payment commensurate to the merit 
of the service, considered as a salvage service. 

The claimants impute to her the want of due skill and care in not 
raising the anchors of the schooner, and also in slipping the cables 
without attaching buoys to them; and that they have been compelled 
to pay other wreckers $75 for searching for and raising the anchors and 
restoring them to the schooner. 

I think, however, on the proofs, that as the cables were foul and con- 
Siderable time must have been necessary to get up the anchors, and as 
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the tide was falling and there might be danger in case of a slight swell 
that the schooner in that depth of water would ground on the bank, so 
as either not to be easily moved off, or, by thumping, spring aleak, to 
the injury of the cargo, the course taken by the steamboat was prudent 
and justifiable, not to risk the vastly greater value of vessel and cargo 
for the purpose of saving the anchors, even if their total Joss might en- 
sue from slipping the cables. 

This loss was not to be apprehended, as the shoalness of the water 
and the known position of the boat would leave little doubt that they 
could easily be recovered in calm weather. 

After the libel was filed, the owner of the schooner sought a compro- 
mise with the libellants. He claimed they were responsible to him for 
the value of the anchors and chain cables, but proposed to settle the 
matter by relinquishing that claim and paying $150. That they 
peremptorily refused. He then inquired whether an offer of $250 would 
be accepted, and was given to understand that would be declined also. 

The libellants claim a large per centage upon the proved value of the 
schooner and cargo, say $14,000 ; and on the argument it is put at from 
one third to one half—the familiar allowance in cases of derelict or des- 
perate stranding. (Abbott 666, note 1.) 

Enough has already been stated to evince that the court does not re- 
gard the libellants entitled to any extraordinary compensation. I have 
perused all the cases cited, in which the subject has been passed upon ; 
but it is manifest that beyond the recognition of the general principles 
composing the doctrive of salvage reward, and a few facts of a pervading 
and permanent character which may serve as guides to the discretion 
of the courts, the cases must each have been determined essentially 
upon particulars peculiar to itself. 

Other circumstances being alike, steamboats, as having the ability to 
render more prompt and efficacious assistance than sail vessels, are en- 
couraged by a more liberal reward, (1 Hagg. 266, The Raikes.) 'I'his 
is most rightfully so, when they turn aside from their voyage, or leave 
other pursuits to go out as mere volunteers to vessels in distress. 

The doctrine has certainly less force, applied to them as professional 
wreckers and towers. ‘Their intrinsic superiority to sail vessels, for 
such service, will secure them the preference in that employment when 
they can be obtained, and thus the calling of itself will be sufficiently 
encouraging and advantageous, without the aid of the stimulus of high 
salvage rewards. 

At most, in reference to mere harbor service, and that rendered about 
the mouths of their own ports, it is by no means clear that steamers, 
whose regular pursuit is to tow and relieve vessels, should be regarded 
as meriting a reward, when they act without any agreement, out of all 
relation and proportion to what would have been accepted as satisfactory 
on a fair bargain for their services. 

When the steamer goes out under contract she receives pay, whether 
she brings in the vessel sent for or not, and of consequence can afford 
to place a lower price on her employment, than if the enterprise was 
entirely at her own expense and risk. This consideration should not 
be overlooked in measuring the reward in this case, where the steamer 
assumed the hazard of wasting the day at her own charge, with per- 
haps exposure of the boat and her machinery to more or less damage ; 
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and it certainly would tend to retard their adventuring in like under- 
takings without the security of an express promise, if they, after run- 
ning the hazard of expense and loss of time without reward, were still 
to be left as to compensation on the same footing as if under regular 
hire. 

Giving the most liberal weight to these considerations and viewing 
this case in the light of its special circumstances, I shall award the li- 
bellants $250 and their taxed costs. 

No offer of payment was made by the claimants in such manner as to 
operate an equitable bar to costs. No more was done by claimant than 
attempt a negotiation for compromise. On failing in this he should 
have made a regular tender, if he relied upon his offer as amounting to 
full satisfaction of the demand. 

The charge of embezzlement against the libellants I consider fully 
repelled by the proof. 

Decree accordingly. 


BEFORE COMMISSIONER MORTON. 


Tse Unirep States v. Cuartes W. Waite, Jonn Cott.ins, 
WituiaM Srearns, Epwarp Dewey, Francis McGoin, WILLIAM 
Jones, Joun Wesster, Puitip Pease anp Duncan ‘T'HompPson. 
—6th June, 1848. 


ENDEAVOR TO MAKE A REVOLT. 


Seamen shipped under articles for a voyage from New-Orleans to Havre, and thence to one 
or more ports in Europe, and thence back to a port of discharge in the U. States. 

The master intending to make Charleston the final port of discharge, stopped at New-York 
and landed passengers and freight. 

Held, that the seamen were not guilty of the offence of “ endeavoring to make a revolt””— 
in refusing to get the ship under way and doing further duty for the purpose of proceeding 
to Charleston. 

That the shipping articles must be referred to, and would furnish “ prima facie” evidence, 
as to the right of the master to require the seamen to proceed any further. 

That shipping articles must specify all ports or places of stoppage for purposes of this cha- 
racter. 

That the shipping articles in question not containing any mention of the port of New-York, 
the case in question presented a clear unauthorized deviation, which discharged the seamen 
from all blame in refusing to proceed further. - 

That to justify a deviation from the direct voyage contained in the articles, the same must be 
unpremeditated and caused by a “ vis major.” 


Tue facts appear in the opinion. 


B. F. Butler, (U.S. Attorney,) and W. M. Evarts, for the United 
States. 


C. Donahue and W. R. Bebee, for the prisoners. 


Tue CommissionerR.—The prisoners are brought before me on a 
charge of an endeavor to make a revolt on board the ship Archelaus, 
under the 2d sect. of the act of Congress of 18365, 
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The testimony on the part of the U. S. and the admission of the 
prisoners’ counsel present the following facts : 

The prisoners all shipped at New-Orleans, and with the exception 
of two of the men, signed shipping articles for a voyage from New- 
Orleans to Havre, and thence to one or more ports in Europe, should 
the master require, and thence back to a port of discharge in the United 
States. 

At Havre the ship took on board 250 passengers and 8 cases of glass- 
ware for the port of New-York, and the cargo of the John Cadmus, (a 
vessel bound from Liverpool, that had put into Havre in distress,) to 
carry on freight to Charleston. The Archelaus arrived at this port on 
the 2d June, landed her passengers and their baggage. The 8 cases 
of glass, belonging to some of the passengers, were also landed and 
entered at the Custom House. The captain was then about sailing 
from this port for Charleston to deliver the remainder of his cargo, when 
the crew, claiming that the voyage ended on the arrival at this port, 
refused to proceed further in the ship. An affidavit being made by 
Capt. Boutelle that the crew had endeavored to make a revolt, a war- 
rant was issued by the commissioner, and the prisoners brought up for 
commitment. 

The decisions of the courts of admiralty, both of England and our 
own country, agree upon'the subject of the rights and duties of seamen 
in reference to commercial voyages; and while recognizing the great 
importance of commerce, both as a subject of public and individual 
mercantile welfare, yet require, as absolutely indispensable for the true 
interests of all, that a clear and authentic declaration of the details of 
every voyage shall be contained in the shipping articles, thus providing 
an authoritative source readily to be appealed to for a solution‘of any diffi- 
culties that may arise upon this most important element of the maritime 
contract, and which is now directly in question. The law will not tole- 
rate that, under equivocal or ambiguous terms contained in the articles, 
or at the mere option of masters or owners, voyages may be prolonged 
or deviations made. 

The courts, besides considering that such assumptions violate the le- 
gal rights of seamen, further regard them with clear disapprobation, as 
having a tendency to break up and defeat those subjects of just and 
humane consideration supposed possible to exist even in behalf of sailors, 
in the shape of domestic ties and obligations, “and the natural desire to 
return to their homes.” . 

In cases where the refusal of seamen to proceed on a voyage has been 
charged against them criminally as constituting the offence of “ en- 
deavoring to make a revolt,” or is set up as working a forfeiture of 
wages. ‘lhecoutrts refer at once to the shipping articles for the purpose 
of determining the rights and responsibilities between the sailor and the 
public, and the master and owners. 

The law upon this subject is unequivocal and imperative, declaring 
that the shipping articles must contain a statement of the precise voyage 
or voyages for which the sailor contracts, and if a deviation from such 
specification is carried out (not caused by a “ vis major”) without the 
consent of the mariner, by going to intermediate ports and landing or 
receiving on board passengers or freight,—or an ulterior voyage is at- 
tempted to be superadded or substituted, and the sailors refuse to do fur- 
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ther duty, such conduct on their part is justifiable, and does not either 
forfeit their wages or render them liable criminally under the act in 
question for “an endeavor to make a revolt.” 2 Sumner Rep. 248, U. 
S.v. John Mathews. 1 Hagg. Ad. Rep. 248, The Countess of Har- 
court. 1 U.S. Stat. at lerge, p. 131, sec. 1, chap. 29, act of 1790. 

'The present case is clearly embraced by the decision of Judge Story, 
above referred to, in 2 Sumner 248, whether the port of New-York is to 
be considered as the port of discharge, or only as an intermediate port. 
If the port of discharge, there was no color of right to require the crew 
to navigate her afterwards to Charleston. 

If the port of Charleston was contemplated by the master as her port 
of discharge, then coming to the port of New-York not being contained 
in the shipping articles, constituted so plain a deviation from the voyage, 
as discharged the seamen from all obligation of proceeding further with 
the vessel. 

They are therefore entitled forthwith to be discharged from arrest. 

Order accordingly. 





N. D. Supreme Court. 


(In Eauiry.) 
[General Term, New-York, May, 1848.] 


Before the Honorable JOHN W. EDMONDS, Presiding Justice, and Justices PAIGE and 
EDWARDS. 


Tue Mayor &c. or New-York ads. Perer SCHERMERHORN ET AL. 


PRACTICE IN CASES OF REHEARING UNDER THE ACT OF 12TH APRIL, 
1848. 


By the practice established by the Supreme Court, before the Act of 12th April, 1848, (suppletory 
tothe code of procedure) went into operation, notice of motion for a rehearing was required 
to be given within thirty days after the order or decree was made, and a deposit of a sum not 
exceeding $100, as should be directed by the court, as security for the costs of the rehearing. 
Held, that the act of 12th April, 1848, has superseded the former practice as respects orders 
and decrees absolutely made. Held, also, that the security required by that act (whigh is 
the same as is required on appeals to the Court of Appeals) must be given, with the notice of 
motion, that is, that a bond must be filed within ‘ten days after notice of the order or de- 
cree. Held, also, that the provision being statutory, the court have no power to relieve in 
case of an omission to comply with the terms of the act. 


On the first of April, 1848, a final decree in this cause was made ata 
special term. On the 22d of April, the defendants served on the plaintiff’s 
solicitor, and on the county clerk, a notice that they would move for a 
rehearing. ie 


Willis Hall, for defendants, moved accordingly. 


A. H. Dana, contra, admitted that the decree involved the merits. 
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Per Epmonps, Presiding Justice.—The proceedings to obtain a re- 
hearing in this case, were commenced after the act supplementary to the 
code of procedure, entitled “An Act to facilitate the determination of 
existing suits in the Courts of this State,” took effect, and they are to 
be governed by the provisions of that statute. 

That statute, where it operates, supersedes the rules of court on the 
subject of a rehearing, those rules henceforth operating only where the 
initiatory steps for a rehearing were taken before the act went into effect. 

The defendants have attempted to conform to the statute, but they 
have omitted to take one step, without which a rehearing cannot be 
granted. 

The seventh section of that act declares that no rehearing shall be 
had “uniess notice of the same be given within ten days after notice of 
the order or decree reheard with the security thus required.” 

No papers accompany the notice of the motion for a rehearing, except 
an affidavit of service. Were it not for the admission of the plaintiff’s 
counsel, we could not determine whether the matter involved the merits 
or not, and for that defect of information, we should be obliged to deny 
the motion. The statute dispenses with the necessity for a petition for 
a rehearing, but it also requires that the court should determine whether 
the merits are involved or not. ‘The facts of the case must therefore be 
brought before the court in some form, so that that question can be un- 
derstandingly determined. The admission of the counsel, however, 
supplies that defect in this cause. 

Nor can we determine from the papers before us whether the notice 
for a rehearing was served within ten days after notice of the decree 
complained of. That, however, is immaterial in this case, because the 
notice was served within ten days after the act is understood to have 
gone into effect, and that is sufficient. The act is a statute of limita- 
tions, and is to be construed in conformity with the principles well es- 
tablished in such cases. Wherea cause of action accrued after a statute 
of limitations, the statute applies from the accruing of the cause of ac- 
tion. But where it accrued before the statute, the limitation applies 
only from the time the statute takes effect. Such statutes apply to ex- 
isting demands, as if they accrued at the time when the statute com- 
menced its operation. The People v. Supervisors of Columbia, 10 
Wend. 363. Fairbanks v. Wood, 17 Wend. 329. Sayre v. Wisner, 
8 Wend. 661. Hence, under the statute in question, it is enough that 
the “ notice of the rehearing” was served within ten days after the statute 
took effect. 

But the difficulty in the case is that the notice of rehearing was not 
accompanied by the security required, nor have the defendants thus far 
given any security or made any deposit. They have probably so con- 
strued the statute, as if it required security on a ——" only when 
proceedings were to be stayed. In this they haveerred. It is true the 
act provides that proceedings shall not be stayed unless security be given 
in the same manner and to the same extent as would be required if an 
appeal were taken to the court of appeals, &c. But the act goes farther, 
and enacts that no rehearing be had unless notice of the same be given, 
&c., with the security thus required. This phrase does not, as the de- 
fendants seem to suppose, refer to the security “ required” to procure a 
stay of proceedings, but it refers to the security required on an appeal to 

VOL. VI. 30 














234 THE NEW-YORK LEGAL OBSERVER. 
N.Y. Supreme Court, in Equity—The Mayor, &c. of New-York ads. Schermerhorn et al. 


the court of appeals from a decree of this court. That is, as follows: 
where no stay of proceedings is sought, a deposit of $250 or a bond in 
that amount, with sureties, to be approved by a judge of this court or 
county judge, executed in conformity to the 120th Equity Rule, condi- 
tioned for the diligent prosecution of the rehearing, and for the payment 
of all costs and damages that may be awarded against the party apply- 
ing for a rehearing: 2 R.S. 605, § 80. Where a stay of proceedings is 
sought, the security to be given must be in conformity with sections 82, 
83, 84, and 85, of the Revised Statutes, ib. 605. That is, if the rehear- 
ing is sought in respect to an order or decree directing the payment of 
money, the security to be given must be a bond with two sureties, in a 
penalty at least double the sum decreed to be paid, conditioned that if the 
party seeking the rehearing shall fail to prosecute the same, or if the 
same be dismissed or discontinued, or if the decree or order sought to 
be reheard, or any part thereof, be re-ordered or re-decreed, then that 
such complaining party will pay and satisfy the amount directed to be 
paid by such a. or decree, or the part of such amount as to which 
such order or decree shall be re-ordered or re-decreed, and all damages 
which shall be awarded against such complaining party, by this court, 
on such rehearing: and so on, complying with the 83d, 84th and 85th 
sections of the statute, with only such modifications of the language of 
the statute, in the condition of the bonds to be given, as the altered mode 
of reviewing the decisions of the court would require. 

It will be observed that the supplement to the code of procedure, 
which we are considering, uses the language “security in the same 
manner and to the same extent as would be required, if an appeal were 
taken to the Court of Appeals.” The security required on such an ap- 
peal in some cases is not confined to a bond ora deposit of money, but 
extends to an assignment or delivery of securities, evidences of debt, 
documents, chattels or things in action, § 83; and to the execution of a 
conveyance or instrument and its deposit with the clerk, § 84. The 
question is not now before us, and we cannot, therefore, authoritatively 
determine, that the term security, as used in the 7th section of the sup- 
plement, includes the matters referred to in those sections (§ 83 and 84) 
of the Revised Statutes, but as we entertain no doubt that they are in- 
cluded within that phrase, it may be well to give utterance to the opinion. 

No rehearing can therefore be had, unless security be given, as al- 
ready mentioned, and that whether a stay of proceedings is desired or 
not, the only difference being in the nature and amount of the security, 
when a stay of proceedings is or is not obtained. 

The judiciary act, § 20 (Laws of 1847, 326), allowing a rehearing of 
any suit or proceeding in equity heard and determined at a special term 
and directing that suits and proceedings in equity shall be first heard at 
a special term, the foregoing remarks as to the security required on a 
rehearing, apply as well to non-enumerated motions in equity as to final 
decrees. 

Security of some sort being thus required in all cases of a rehearing, 
the statute peremptorily requires that it be given “within ten days after 
notice of the order or decree reheard,” or, as has already been shown, 
in cases where the order or decree has been entered before the passage 
of the act, within ten days after it went into operation. This must be 
done by filing with the clerk, with the notice, the original bond proved 
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and approved as specified in the 120th rule, and giving to the party, 
against whom the rehearing is sought, notice thereof, specifying the 
amount of the penalty, and the names, additions, and residence of the 
sureties. Unless this be done, sham security may be given or a bond 
irregular and illegal in its character be filed, and the party interested 
be deprived of all opportunity of scrutinizing the terms on which he is 
to be subjected to farther litigation, or the decree in his favor is to be 
arrested. Without such a notice he will be either deprived of such : 
scrutiny, or be driven to a special motion afterwards to correct the evil, } 
thus increasing and extending litigation, which may by such a precau- 
tion be easily prevented. 

None of these things have been done in this case. No security 
whatever has been given, and therefore a rehearing cannot be granted. 
We regret this extremely in this case. It is one of importance both as 
to the principle and the matters of interest involved. The question 
has been before the late Supreme Court, and was decided at the special 
term on appeal from the late assistant vice-chancellor, and involves the 
merits most emphatically. The opportunity of reviewing it ought to 
be afforded, yet we do not see how it can be done under the peremptory 
provisions of this statute. 

A similar question has been several times before the chancellor under 
the statute relating to appeals. And it is settled that the time for ap- 
pealing being fixed by statute and not by a mere rule of court, the ap- 
peal must be dismissed, if not brought in time, as the court has no 
power of extending the time in such cases. Gay v. Gay, 10 Paige 
375. Caldwell v. Mayor, &c. of Albany, 9 Paige, 574. In the latter 
case it was held that it was not competent for the court to relieve the 
party by vacating the decree and entering it anew. 

Under the circumstances we have no power to afford any relief, and 
must deny the motion for a rehearing. 
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IN EQUITY. 
Before the Honorable H. P. EDWARDS, one of the Justices of the Supreme Court. 


Henry Lecer v. Cuarzes Bonnarré e¢ al.—22d February, 1848. 








Where there had been a negotiation for the purchase of bills of exchange, and the terms of 
sale had been agreed upon, on the 13th November, but the bills had not been delivered, nor 
the consideration for them paid till the 15th November, there was no complete sale until 
that time. 

A sale of bills of exchange by a firm in Havre, drawn upon themselves by their agent 
residing in New-York, after the failure of the drawees, is not fraudulent, if the fact of 
such failure was not known to the agent. But the purchaser of such bills is entitled to 
relief in equity on the ground of a mistake in a material fact, and can reclaim the notes 
of third persons delivered to the agent as the consideration of the purchase. 

Where the notes given on the purchase of the bills have been transferred by the drawees 
to a third person, under a general assignment for the benefit of creditors, and no new con- 
sideration has been advanced, the notes are subject to the same equities as they would 
have been, if they had remained in the hands of the drawees. ae ; 

After the commencement of a suit in equity by the purchaser of the bills, his right to reclaim 
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the notes is not divested by a claim made by him against the drawees under an attachment 
issued against them as absent debtors. 

The purchaser of the bills is not bound to deliver them up, or cancel them, in order to entitle 
himself to a preliminary injunction restraining the drawees from parting with the notes. 


Tue facts of this case sufficiently appear in the opinion of the court. 


By the Court, Epwarps, J.—On the 11th of December last, an or- 
der was made in this suit, that a preliminary injunction issue therein, 
and that the defendants show cause, why the said injunction should 
not be made absolute. The complainant now moves for an absolute 
injunction, and for the appointment of a receiver. The defendants, 
Charles Bonnaffé, and De Launay and Sagory, have put in their answers, 
they being the only defendants residing in this country, and upon those 
answers and the affidavits submitted on the part of the defendants, they 
oppose the motion of the complainant. The bill seeks to restrain the 
defendants from parting with certain promissory notes, which are par- 
ticularly set forth, and also prays for a decree, that the said notes shall 
be delivered up and restored to the complainant, on the ground that at. 
the time of the purchase of the bills of exchange by the complainant, 
the agent of the defendants, Bonnaffé & Co., represented that the bills 
were good, and that Bonnaffé & Co. were responsible, but that in fact 
the house was then insolvent, and had actually stopped payment. 

Before considering the other questions, which were raised upon the 
argument, it becomes important to decide at what time the purchase of 
the bills of exchange was made. ‘The complainant states in his bill, 
that the negotiations, which resulted in the purchase, and also the actual 
delivery of the bills to him, and the transfer by him of the notes in 
question to the agent of Bonnaffé & Co., all took place on the 15th No- 
vember. The defendant, Charles Bonnaffé, who made the sale, alleges 
in his answer, that he drew the bills of exchange on the 13th of No- 
vember, but does not allege that they were delivered on that day, or at 
any time before the 15th, and he admits that the notes which were 
given in purchase of the bills, were transferred and delivered to him 
on the 15th. The affidavit of Mann, the bookkeeper of Charles Bon- 
naffé, also states, that the bills were drawn on the 13th, and that on 
that day an entry was made by him in the books of Bonnaffé & Co. 
to that effect, and that he considered the sale as having been made on 
that day. But he does not state when the bills were delivered, or when 
the notes, which were given for them, were received. ‘The facts, thén, 
appear to be these: that the terms of the sale were agreed upon on the 
13th, but that neither were the bills delivered, nor was the consideration 
for them received till the 15th. The bills did not become the property 
of the complainant, nor did the notes become the property of Bonnaffé 
& Co. till that time. Of course, there was no complete sale till then. 
It is alleged in the bill of complaint, and is admitted in the answer, 
that the house of Bonnaffé & Co., at Havre, failed on the 15th Novem- 
ber, the day on which the sale of the bills of exchange, and the trans- 
fer of the notes in question, took place. The answer of Charles Bon- 
naffé denies that he made the representations alleged by the complain- 
ant, or that he knew of the insolvency of the house, and, as far as he 
is concerned, rebuts the allegation of fraud. 
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The question to be decided is, whether, under these circumstances, 
the complainant is entitled to reclaim the notes. ; 

As the answer of Charles Bonnaffé, which is, in that respect, respon- 
sive to the bill, denies all the allegations, on which the charge of fraud 
is founded, the complainant is not entitled to the relief sought, on that 
ground. ‘The agent here cannot be charged with fraud, for he was ig- 
norant of the insolvency of his principals; and the principals abroad 
cannot be charged with fraud, for they did not know of the sale, made 
by their agent here. 

But although the complainant has not made out such a case, as to 
entitle him to an injunction on the ground of fraud, I am of opinion, 
that there are sufficient allegations in the bill which are admitted, or 
are undenied, by the answer or affidavits, to entitle the complainant to 
the relief which he seeks, on other grounds. And that this is one of 
those cases of a mistake of facts existing at the time of the transaction, 
which comes within the scope of the equitable cognizance of this court. 
The fact of the failure of the house of Bonnaffé & Co. is one of such 
a character, that if it had been known to the agent here, who sold the 
bills, it would have made the transaction fraudulent. And though it 
was not known, it made the bills worthless, at least for the purposes for 
which they were purchased, that is, for remittance abroad. There was 
a clear, though innocent mistake upon both sides, as to a material and 
essential fact, which, if it had been known to the complainant, must 
have prevented him from entering into the contract, and which, if it 
had been known by the agent, would have rendered the contract void. 
And I can hardly conceive of a case, which could present stronger 
grounds for the rescission of a contract, on the ground of mistake, than 
this. (See Story’s Eq. Jur. sec. 140, et seq.) 

It appears, however, from the answer of Charles Bonnaffé, that a 
portion of the notes in question had been transferred to bona fide 
holders, for a valuable consideration, before the filing of the bill of com- 
plaint. As to those, the complainant is remediless in this suit. 

But it is contended, on the part of the defendants, that the complain- 
ant has no remedy in this suit as to the remainder of the notes, because 
on the day of the filing of the bill of complaint in this cause, and be- 
fore the service of the preliminary injunction, the defendant, Charles 
Bonnaffé, under a general power of attorney, had made an assignment 
of the residue of the notes in question, to the defendants, De Launay 
and Sagory, for the benefit of the general creditors of Bonnaffé & Co. 
The answer to this is, that under such an assignment, there having 
been no new consideration actually advanced, the notes passed subject 
to the equities of the complainant. (In re Howe, 1 Paige, 128; Shir- 
ley v. The Sugar Refinery, 2 Edw. 505; Lupin v. Maine, 2 Paige, 
169 ; S.C.6 Wend. 77.82; Haggerty v. Palmer, 6 Johns. Ch. R. 437.) 

It was next objected on the part of the defendants, that the complain- 
ant was not entitled to the relief sought, on the ground, that after the 
filing of his bill, he had made a claim against the defendants, Bonnaffé 
& Co., under an attachment, issued against them as absent debtors, 
which claim, it is alleged in an affidavit of a clerk of the solicitor for 
the defendants, was for the same amount, as the bills sold to the com- 
plainant. And it is also alleged, upon the belief of the person making 
the affidavit, to be for the same claim, which is in controversy here. 
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But I do not consider such a claim as divesting the complainant of his 
remedy in this suit. The claim was made after the bill was filed, and 
was merely the pursuit of a concurrent remedy. ‘The complainant, 
certainly, cannot have a double satisfaction. And although this suit 
tight be a bar to his claim under the attachment, that claim ought not 
to be a bar to this suit. ’ 

Another objection which was made on the part of the defendant is, 
that the complainant has not alleged that he was the owner or holder of 
the bills of exchange at the time of filing his bill. It is true that there 
is no allegation of that kind in the bill, and that there is an allegation to 
the contrary in the answer of Charles Bonnaffé. This would, unques- 
tionably, be a sufficient objection to the decree sought by complainant ; 
but Ido not consider it a sufficient objection to the motion, which [ am 
now called upon to decide. This case is analogous to the case at law, 
where an action of trover is brought for the conversion of goods, which 
have been obtained by fraudulent pretences, and for which the defendant 
has given his own note. In that case, it is sufficient if the note is de- 
livered up to the defendant, or cancelled at the trial. (Thurston v. Blan- 
chard, 22 Pick. R. 18.) 

An order must be entered, that the injunction be made absolute, and 
for the appointment of a receiver of the notes received by the agent 
of Bonnaffé & Co., from the complainants, on the sale of the bills of 
exchange mentioned in the bill of complaint, and which have been 
assigned to De Launay and Sagory, as stated in the answer of the de- 
fendant, Charles Bonnaffé. 





N. D. Superior Court. 


Before the Honorable THOMAS J. OAKLEY, Chief Justice, and Justices VANDERPOEL 
and SANDFORD. 


LirtLe v. McKeon.—June Term, 1848. 
COMPETENCY OF ATTORNEY TO GIVE EVIDENCE. 


An attorney is a competent witness for the party in whose behalf he is conducting a suit. So 
of a counsellor for the party for whom he is advocating a cause. 

The objection to an attorney or counsellor appearing as a witness in such cases, rests upon his 
bias and favor towards his client. It goes to his credit, not to his competency. 

The practice of attorneys and counsellors testifying for clients in suits in their charge repro- 
bated. It is au evil which will work its own cure in the loss of character of those indulging 
in it. 


Certiorari to one of the assistant judges. The suit in the court be- 
low was brought by Little against McKeon. Little appeared by David 
Evans and declared in trespass. Issue was joined, and the cause pro- 
ceeded totrial. In the course of the trial Evans was sworn as a witness 
for Little, and being examined by McKeon’s attorney, testified that he 
was an attorney and counsellor at law, and counsel for Little in the suit 
then on trial. McKeon then objected to Evans, as being incompetent and 
interested in the event of the suit. The justice sustained the objection, 
and excluded him from testifying. Judgment was given for the defen- 
dant, and Little, the plaintiff, removed it to this court, 
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D. Evans, for the plaintiff in error, cited Phillips v. Bridge, 11 Mass. 
242. Reid v. Colcock, 1 Nott & McCord, 592. Newman v. Bradley, 1 
Dallas, 241. Miles v. O'Hara, 1 Serg. & Rawle, 32. Boulden v. Hetel, 
17 ibid. 312. Slocum v. Newby, 1 Murphy, 443. 


L. F. Therasson, for defendant in error, cited Stones v. Byron, 1 B. 
C. R. 248. S. C. nomine Stone v. Bacon, 11 Lond. Jur. R. 44, and 1 
Penn. Law Journ. (N. 8S.) 429. Dunn v. Packwood, 1 B.C. R. 312, 
S.C. 11 Lond. Jur. R. 245, and 1 Penn. L. J. (N.S.) 431. Also the 
work last cited at page 405. 


By the Court—Sanvrorp, J.—The recent cases to which we were 
referred, in which the English Bail Court decided that an attorney could 
not be heard as a witness in a cause in which he acted as counsel on 
the trial, came under our observation last summer, and we were soon 
after pressed at nisi prius to exclude attorneys from being witnesses on 
the authority of those decisions. The chief justice and myself, acting 
without consultation or comparison of views, severally held the objec- 
tion to be untenable. We have now, with the aid of our brother Van- 
derpoel, fully considered the question, and we entertain no doubt but that 
the attorney, in such a case, is a competent witness. ‘There is an able 
and interesting article on the subject in the July number of the Penn- 
sylvania Law Journal for 1847, (1 Penn. Law J., N. S. 405,) in which 
the exclusion of the attorney is vindicated on the ground of public policy. 
The degradation of the character of the bar, and the probable injury to 
the course of truth and justice, in some cases, by means of attorneys and 
counsellors testifying in the suits which they are conducting, are strongly 
portrayed by the author ; and we are prepared to concur with him in 
many of his arguments and anticipations. But when we test the ob- 
jection to the attorney by any established principle in the law of evi- 
dence, we find no good ground for rejecting him. Thus he is not 
interested in the event of the suit. There are many cases, doubtless, 
in which the compensation of such attorneys is, by agreement, to de- 
pend upon the result; and in those there is a direct interest which ex- 
cludes the attorney, as it would exclude any one who had bought a con- 
tingent share of the matter in controversy. 

There is no reason for excluding the attorney on the ground of privi- 
lege or of confidence, as between him and the adverse party. ‘This 
argument is especially aimed at the proof of admissions made by such 
party to the opposite attorney. There is certainly much less danger of 
a party’s admitting away his rights to a hostile attorney, than there is of 
his making statements to an intimate friend which may be prejudicial 
to his cause. But the friend may always be compelled to disclose the 
most confidential statements. Moreover, testimony of an attorney of 
such admissions, made to him by the opposite party, affecting a really 
doubtful or litigated point, are always regarded with extreme suspicion 
and distrust by both courts and juries. It suffices, however, as to this 
argument, to repeat, that no privilege or confidence exists in the commu- 
nications between an attorney and the adverse party, growing out of the 
character or situation of the former, as an attorney. 

As to the ground of public policy, it does not appear to us so cogent 


. to warrant the introduction of a new exception in the law of evi- 
ence. 
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Aside from its bearing upon the bar itself, it is no stronger than it is in 
many cases of bias and partiality arising from social relations and family 
ties, which are of daily occurrence among witnesses. In all such cases, 
the position of the witness, and his connection with the party calling 
him, open to the consideration of the jury in weighing his testimony, 
and we believe these circumstances usually receive all the consideration 
to which they are entitled. 

As to the effect of this practice upon the character of the bar, we think 
the evil will work its own cure. Attorneys, as well as counsellors, of 
standing and character, will never, except in extreme cases, present 
themselves before a jury, as witnesses in their own causes on liti- 
gated questions, and in such cases only, because of some unforeseen 
necessity. ‘These gentlemen of the bar, who habitually suffer them- 
selves to be used as witnesses for their clients, soon become marked, 
both by their associates and the courts, and forfeit in character more 
than will ever be compensated to them by success in such client’s con- 
troversies. 

Our opinion as to the competency of the attorney in general, is sus- 
tained by the authority in this country, so far as they have spoken on 
the subject. Most of them are to be found in Cowen and Hill’s Notes 
to Philips’ Ev. 95. 97. 110. 111. 1528. The Supreme Court assumed 
the law to be so in Chaffee v. Thomas, 7 Cow. 358, and in Jones v. 
Savage, 6 Wend. 658. (See to the same effect, Phillips v. Bridge, 11 
Mass. 242. Slocum v. Newby, 1 Murphy (N. C.) 423.) Geisse v. 
Dobson, 3 Whart. 34. 

There is a further reason why the decision of the court below rejec- 
ting Evans was erroneous. Neither attorneys or counsellors are re- 
cognized or known as such, in justices’ courts. Evans was there merely 
as the agent of the plaintiff below, and the character of his agency was 
not affected by the fact that he was an attorney and counsellor at law. 
Any person not a lawyer could have advocated the plaintiff’s cause in — 
that court, and the objection to him would have been equally valid on 
the score of public policy, so far as that argument is applicable to in- 
ferior courts. ‘The cases in the bail court, (Stone v. Bacon, and Dunn 
v. Packwood,) are scarcely an authority for the ruling below, because in 
the sheriff’s courts, in England, attorneys, as such, are recognized and 
entitled to certain small fees; while there are no attorneys’ fees, nor 
any thing equivalent, allowed in our justices’ courts. 

‘The judgment below must be reversed for this error. We are asked 
to exonerate the defendant from costs, because the point is new ; but this 
we cannot do. If it were new, which we do not think, it was erro- 
neous, and was used to defeat the plaintiff, and the correction of the 
error should not be at his expense. 

Judgment reversed. 
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ENGLISH CASES. 
In Chancery. 
Before SIR JAMES WIGRAM, Vice Chancellor. 
Smit v. Fox.—Jan. 21 and 26, 1848. 


STATUTE OF LIMITATIONS—DEMURRER ON GROUND OF TO BILL OF 
DISCOVERY IN AID OF AN ACTION. 


Demurrer to a bill of discovery in aid of an action upon the case for negligence allowed, on 
the ground that the action was barred by lapse of time. 

On demurrer to a bill of discovery in aid of an action upon the case for negligence,—Held, 
upon the authority of Howell v. Young, (5 B. & C. 259,) that the statute of limitations be- 
gan to run, not from the time when the damage resulted from the act of negligence, but from 
the time when that act took place. ; 


In 1829, the plaintiff retained and employed the defendant Fox, and 
his partner, Southam, as his solicitors, and they undertook to act as such 
solicitors, and in that character to give notice to Cadwallader, the mort- 
gagor of property of which the plaintiff was mortgagee, that the plain- 
uff intended to determine the mortgage, the mortgage-deed requiring 
him to give notice before proceeding to a sale of the mortgaged premi- 
ses. ‘The notice was accordingly served on the 29th June, 1829, and 
the property was afterwards sold. Cadwallader died in October, 1832, 
and in 1837 a suit was instituted by his executors against the plaintiff 
and others, with respect to a portion of the property, complaining of the 
insufficiency of the above notice, and claiming a right to redeem. At 
the hearing of the cause, in January, 1841, a decree was made for tak- 
ing the accounts and giving the plaintiffs in that suit a right to redeem, 
the court determining thereby in effect that the notice given by Fox and 
Southam in June, 1829, was insufficient. In March, 1844, a report was 
made, finding the state of the accounts, and shortly afterwards the plain- 
tiff paid what was found due from him. The plaintiff alleged that he 
had sustained a loss of 2000. in consequence of those proceedings, and 
that this loss had been occasioned by the culpable neglect of the defen- 
dants in giving an insufficient notice. In November, 1846, the plaintiff 
brought an action upon the case for negligence against Fox and Sou- 
tham, and then filed the present bill against them, stating the facts above 
mentioned, and praying adiscovery in aid of the action. After the bill 
was filed, Southam died, and Fox alone demurred to the bill. The 
cause now came on to be heard upon the demurrer. 


Rolt and Archibald Smith, for the demurrer.—It is now considered 
clear, that the statute of limitations, or objections in analogy to it on the 
ground of laches, may be taken advantage of by way of demurrer toa 
bili praying relief. If the plaintiff has any ground of exception to 
prevent the bar, or the presumption arising from length of time, then 
the bill should state it, and it would not be demurrable. (Belt’s note 
to Lord De Loraine v. Brown,3 Bro. C. C. 632. Beckford v. Close, 4 
Ves. 476. Foster v. Hodgson, 19 Ves. 180. Bampton v. Birchall, 5 

VoL. VI. 31 
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Beav. 67.) And the same rule will apply where the bill is for discovery 
in aid of an action. In Baillie v. Sibbald, (15 Ves. 185,) it was con- 
tended in argument, that a plea of what would be a bar to an action is 
not a good plea toa bill of discovery in aid of an action, and Hindman 
v. Taylor, (1 Bro. C. C.7,) was cited; but Lord Eldon did not decide 
upon that ground, but upon the ground that the letters were an acknow- 
ledgment of the debt. Lord Eldon, therefore, considered that the 
question, whether a defence to the action could be pleaded to the bill of 
discovery, was still undecided. And in Scott v. Broadwood, (2 Coll. C.C. 
456,) Vice-Chancellor Knight Bruce makes the following observation : 
“TI can conceive cases on which, to a bill of discovery filed by a 
plaintiff at law in aid of an action brought by him against the defen- 
dant, it would not be a good plea to allege matter of sufficient legal 
defence to the action; but I am satisfied that there may be cases in 
which, to a bill of that kind, it may be a good plea to allege matter of 
sufficient legal defence to the action.” 'The cases upon this point are all 
cases of pleas; but if the rule will hold for a plea, it will hold also in 
the case of a demurrer, where the fact which has commonly been intro- 
duced by the plea appears upon the face of the bill. Thomas v. Tyler, 
(3 You. & C., Exch. Cas., 261.) That being so, the present bill is 
clearly open to demurrer, for the statute runs from the time when the 
act of negligence was committed, and not from the time when the dam- 
age was sustained. In an action of assumpsit, the statute of limitations 
begins to run, not from the time when damage results from the breach of 
promise, but from the time when the breach of promise takes place. 
The case of Short v. McCarthy, (8 B. & A. 626,) is an authority in 
point. ‘There the declaration in assumpsit stated as a breach of the 
promise that the defendant did not diligently and sufficiently make a 
search at the Bank of England to ascertain whether certain stock was 
standing in the name of certain persons, the defendant having been em- 
ployed as attorney so todo. ‘The omission to search took place more 
than six years before action brought, although it was not discovered by 
the plaintiff till within the six years. The statute of limitations having 
been pleaded, it was held, that, upon this form of declaration, the plain- 
tiff was not entitled to recover, on the ground that the cause of action 
accrued at the time of the breach of duty or promise by the defendant, 
and not at the time of its discovery by the plaintiff; and that the statute 
began to run from the time when the defendant ought to have made the 
search, which it was his duty todo. In Howell v. Young, (5 B. & C. 
266,) which was an action on the case, founded on a breach of duty in 
the defendant, in the character of attorney for the plaintiff, for taking an 
insufficient security, the security was taken more than six years before 
action brought; but the insufficiency of the security was not discovered 
till within the six years. In that case, Bayley, J., after referring to the 
case of Short v. McCarthy, goes on to say, “It appears to me that 
there is not any substantial distinction between an action of assumpsit 
founded upon a promise which the law implies, that a party will do 
that which he is legally liable to perform, and an action on the case, 
which is founded expressly upon a breach of duty. Whatever be the 
form of action, the breach of duty is substantially the cause of action. 
‘That being so, the cause of action accrued at the time when the defen- 
dant in this case took the bad and insufficient security ; that was more 
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than six years before the commencement of the action, which is, conse- 
quently, barred by the statute of limitations. The rule for a new trial 
must, therefore, be discharged.” In the same case, Holroyd, J., said, “I 
am of opinion that the statute of limitations is a complete bar to this ac- 
tion. The cause of action is the misconduct or negligence of the attor- 
ney. The statute of limitations is a bar to the original cause of action, 
and to all the consequential damages resulting from it, unless, indeed, 
it can be shown that those damages, or any part of them, constitute a 
new cause of action which accrued within six years. I think it makes 
no difference in this respect whether the plaintiff elects to bring an ac- 
tion of assumpsit, founded upon a breach of promise, ora special action 
on the case, founded on a breach of duty. ‘The breach of promise or 
of duty took place as soon as the defendant took an insufficient security. 
Whether the plaintiff, therefore, elect to sue in one form of action or 
another, the cause of action, which in either form is substantially the 
same, accrued at the same moment of time. The breach of duty, 
therefore, constituting a cause of action, it follows that the statute of 
limitations is a bar to this action, unless the special damage alleged in 
the declaration constitute anew cause of action.” His Lordship then 
cited the cases of Fetter v. Beal, (1 Salk. 11,) and Gillon v. Badding- 
ton, (1 R. & M.161,) as authorities, showing that the subsequent special 
damage alleged in the case before him, did not constitute any fresh 
ground of action, but that it was merely the measure of the damage which 
resulted from the original cause of action, and held, that the cause of 
action did not, therefore, accrue within six years, and, consequently, that 
the rule should be discharged. Wesubmit, upon those authorities, that, 
in the present case, the cause of action arose in June, 1829, when the 
breach of duty by serving an insufficient notice, was committed, and 
on - the statute began to run from that time, the demurrer must be 
allowed. 





Romilly and Shebbeare, for the bill.—'There is no authority for say- 
ing that a demurrer such as this can be put into a bill of discovery. 
This court cannot generally stop the legal remedy. It is a question, 
whether Lord Thurlow was not right in saying (see Hindman v. Tay- 
lor, 2 Bro. C. C. 7.) that the whole is a matter of law. 'The state of the 
proceedings, to which the discovery is to be applied, is the state at law 
and the state in equity. The effect of allowing the demurrer will be 
to withdraw the subject from the court of law. There are strong 
grounds for insisting that the plea of a legal bar is not admissible to a 
bill of discovery (Leigh v. Leigh, 1 Sim. 349); and there is no case 
of a demurrer to a bill of discovery in aid of proceedings at law, on the 
ground of the statute of limitations. If, however, the court should be 
of opinion, that a demurrer is proper in point of form, then, we submit, 
that the cause of action did not arise till 1841, when the damage con- 
sequential upon the insufficiency of the notice arose. In assumpsit, the 
statute of limitations runs from the time of the breach of promise, for 
that constitutes the cause of action (Batily v. Faulkner, 3 B. & C. 288; 
Short v. McArthur, id. 626; Tanner v. Smart, 6 B.& C. 604); but in 
a special action on the case, the wrongful act done and the damage ac- 
cruing therefrom, constitute the cause of action. The cause of action 
is not complete until the damage ensues. It is otherwise in trespass, 
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where the cause of action accrues immediately on the wrongful act 
done; and if there be any special damage ensuing from it, it merely is 
the measure of damages (Fetter v. Beal, Salk. 11). This distinction 
is illustrated in Scott v. Shepherd, (Sir W. Black. 894; Smith’s Lead- 
ing Cases, 210,) by Blackstone, J., who puts this case, “If I throw a log 
of timber into the highway, (which is an unlawful act,) and another 
man tumbles over it and is hurt, an action on the case only lies, it being 
a consequential damage; but if, in throwing it, I hit another man, he 
may bring trespass, because it is an immediate wrong.” In this case, 
it is the consequential damage ascertained by the decree of 1841, which 
makes the cause of action complete; and we submit, that it did not 
arise till payment of the money in 1844. The case of Howell v. Young 
is the only one not in our favor upon this point ; and that case has been 
held not to be law, at least to the full extent to which it goes; and it 
has not been followed in other cases (2 Saund., by Williams, n. 63, E.). 
How can an action be brought till the damage arises? Suppose a man 
should do a wrongful act, and no damage should ensue for ten years ; 
or suppose a solicitor should misconduct proceedings in the master’s 
office, and the cause remains there for ten years, can it be contended 
that the person injured, or the client, would in those cases have no re- 
medy? [They cited also Blair v. Bromley, (5 Hare, 542; S. C., 11 
Jur, 115); Bree v. Holbech, (Doug. 654); Inglis v. Haigh, (8 Mee. & 
W. 769; 9 Dowl. P. C. 817).] 


A. Smith, in reply —The principles acted upon by Lord Thurlow in 
Hindman v. Taylor, are no longer recognised. (Gart v. Osbaldiston, 
1 Russ. 158; Mendizabel v. Machado, 1 Sim. 68; Robertson v. Lub- 
lock, 4 Sim. 161; Wigram’s Points in the Law of Discovery, 2d edit., 
p. 43, and the cases there collected.) There is no doubt that a legal bar 
to an action at law may be set up by plea or demurrer in equity in bar 
to a bill of discovery in aid of such action. That being so, it is sub- 
mitted that the present case is governed by Howell v. Young, which is 
still an authority in courts of law. 


Str James Wicram, V. C.—T'wo questions were argued upon the 
hearing upon the demurrer in this case: one whether the statute of 
limitatations, according to the dates appearing upon the face of the bill, 
is a bar to the action; the other whether, if the first question be an- 
swered in the plaintiff’s favor, the bill has stated a case entitling the 
plaintiff to relief. Whatever question might at one time have exfsted 
upon the point, it is now clear that the question, whether the statute of 
limitations is a bar or not to the relief sought by the bill, may be raised 
by demurrer. There is no question but that is the law where relief is 
sought in equity, and I apprehend that it is the same where relief is 
sought at law. It is immaterial with a view to this question, whether 
the relief be sought in equity or at law; the point to be determined in 
both cases being simply, whether the party is entitled to discovery or 
not. So also whatever question there might at one time have been 
upon the reasoning of Lord Thurlow in Hindman v. Taylor, as to the 
point raised by demurrer being the very point to be tried by the action, 
it is now settled that a party applying to this court for discovery in aid 
of an action in which the defendant may, by plea or demurrer, show 
that the plaintiff is not entitled to relief, may file a plea or demurrer to 
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the bill. That is so where relief in equity is sought, and I apprehend 
the same will prevail where relief sought is at law. Justice requires 
this ; and the unreputed observations of the present lord chancellor in 
Hardman v. Ellames upon the case of Hindman v. Taylor, satisfy 
me that this is the rule, in his opinion as well as in that of other judges, 
though they have not expressly overruled the case. The first question, 
then is, whether the defendant is barred by the statute of limitations. 
The answer to this depends upon the question, when the cause of action 
arose. If it arose when the act of negligence occurred, the statute is a 
bar, but not so if the cause of action did not arise till the plaintiff sus- 
tained the injury. According to the case of Howell v. Young the cause 
of action arose not later than June, 1829, when the insufficient notice 
was given; and since the argument I have endeavored to ascertain, 
whether that case is considered to be law in Westminster Hall. 1 find 
it is so, and the demurrer, therefore, must be allowed. 





Rolls Court. 
Before the Right Honorable Lord LANGDALE, Master of the Rolls. 
CiarK v. Freeman.—31st Jan., 1848. 


QUACK MEDICINES—PHYSICIAN. 


The court refused to interfere to prevent a vendor of a quack medicine from advertising 
such medicine in such manner as to induce the public to believe it was sanctioned by 
the plaintiff, a physician of eminence, and sold by the defendant as his agent. The 
injury being, in the opinion of the court, one rather of defamation than of injury to 
property ; and it being incumbent on the plaintiff to establish at law the defamatory 
character of the advertisements, before he applied for the interference of this court. 


Tuts was an ex parte motion on behalf of the plaintiff, Sir James Clark, 
M. D., physician in ordinary to the queen, for an injunction to restrain 
the defendant from vending certain pills, in such manner as to induce 
the public to believe they were the plaintiff’s. The affidavit in support 
of the motion, and which was an echo of the bill, stated, that the plain- 
tiff had, for several years past, practised in London as a doctor of medi- 
cine, and had derived from such his practice a considerable professional 
income; that he had devoted especial attention to the treatment of con- 
sumptive diseases, and had written and published a work, “A Treatise 
on Pulmonary Consumption and Scrofulous Diseases,” and also a work 
“On the Sanative Influence of Climate ;” such last-named work also 
treating largely on the disorders popularly denominated “ consumption,” 
which work had obtained extensive circulation ; and plaintiff believed 
that he was well known to the medical profession and to the public in 
general, as a physician peculiarly conversant with consumptive com- 
plaints. That one considerable portion of his practice had for some 
time been in the treatment of patients afflicted with consumptive and 
analogous diseases, and that a corresponding portion of his professional 
income had arisen from that source. That one Richard Freeman, of 
No. 5, Clayton Place, Kennington Road, in the county of Surrey, who 
carried on, what the plaintiff understood and believed to be, a consider- 
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able business as a chemist and druggist, had recently been offering for 
sale, and advertising extensively certain pills, which he called “Sir J. 
Clark’s Consumption Pills.” That an advertisement was printed and 
published in the Examiner, (which was a weekly paper of extensive 
circulation, published in London,) of the 9th of January, 1848, which 
the plaintiff believed to have been inserted in that paper by said Richard 
Freeman, and which was as follows: “By her Majesty the Queen’s 
permission, Sir J. Clark’s Consumption Pills, a certain cure for con- 
sumption, and an unfailing remedy for coughs, asthma, difficulty of 
breathing, &c. In the long list of maladies which afflict mankind, none 
can be regarded with more terror than consumption ; so stealthy is it in 
its approach, and so insidious and fatal in its effects, that many who 
imagine themselves merely laboring under a temporary cough or short- 
ness of breathing, are already within the grasp of this powerful enemy, 
whose terrible inflictions have rendered desolate so many thousands of 
happy homes, and blighted the hopes of so many anxious and doting 
parents. When we reflect on the prevalence of pulmonary consump- 
tion, and the fatal determination which, in almost every instance, fol- 
lows, under the ordinary mode of treatment, we cannot but regard this 
discovery as an invaluable boon to society, for averting so deadly a 
scourge. Such is the unfailing nature of the medicine now offered to 
the public, that numbers who have been pronounced past recovery, are 
now in the enjoyment of perfect health, and can scarcely imagine that 
at one time they were suffering from that hitherto fatal disease— 
consumption. Agent, Mr. R. Freeman, Kennington Road, and to be 
had of any medicine vendor, 2s. 9d.” ‘That after the words, “ By her 
Majesty the Queen’s permission,” there followed in the advertisement, 
as printed in the said Examiner newspaper, an engraving representing 
the royal arms. That the plaintiff had been informed and believed 
that the said R. Freeman had expressly admitted that the foregoing ad- 
vertisement was inserted by him, the said R. Freeman, in the said Ex- 
aminer newspaper, of the 9th January, 1848. That other advertise- 
ments to the same effect as the foregoing, but in one of which at least 
the said pills were described as “Sir James Clark’s Pills,” had, as plain- 
tiff believed, been recently inserted in other journals and periodicals, 
and extensively published and distributed. 'That he believed all such 
advertisements to have been so inserted, published and distributed by, 
or by the order of the said Richard Freeman. 'That advertisements 
had also been printed and circulated by way of handbills, which pur- 
ported to relate to the same medicine as that already set out, and which 
said bills plaintiff believed to have been printed and circulated, or by 
the order of the said Richard Freeman, and that such handbills were 
headed with the words, “* By her Majesty the Queen’s permission,” and 
that there then followed an engraving of the royal arms and the fol- 
lowing title, “ Sir J. Clark’s Consumption Pills ;” and that such hand- 
bills, after giving certain directions as to the taking of the pills and to 
the treatment of the person using them, concluded as follows: ‘ These 
pills are not a mere cough medicine: they produce an entire change in 
the constitution, and completely eradicate pulmonary consumption, 
bronchitis, and asthma. Where consumption has already destroyed a 
great portion of the lungs, they cannot, of course, replace, but they will 
effectually stop the disease and will cause the part diseased to become 
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healed, and a person can live with one lung, or even half a one, to as 
great an age as an individual with perfect lungs. Sold wholesale, 
Agent, Mr. Richard Freeman, 5 Clayton Place, Kennington Road, Lon- 
don, and may be had of any patent medicine dealer in the kingdom, 
Price 2s. 9d. a box, duty included.” That he believed the said Richard 
Freeman to be in fact the person on whose behalf and for whose profit 
the said medicine was sold, and not an agent for any other person 
whatsoever, and that his only reason for calling himself agent in the 
above advertisement was that of creating a belief that he was the 
wholesale agent appointed for the sale thereof, by the person described 
in the advertisement as Sir J. Clarke or Sir James Clarke. And plaintiff 
believed and had no doubt, that the said advertisements were intended to 
create a belief that the sale of the said medicine was made on plaintiff’s 
behalf, or at any rate with plaintiff’s authority, sanction, and concurrence ; 
and plaintiff believed and had no doubt that the heading “ By her Majesty 
the Queen’s permission,” and the introduction of a representation of 
the royal arms, were intended to be understood as referring to the po- 
sition held by the plaintiff as physician in ordinary to her majesty. And 
the plaintiff believed, after making inquiries for the purpose of ascer- 
taining the fact, that no person of the name of Sir J. Clarke was now, 
or had for many years, (if ever) been in practi¢e in England, or known 
in England as a medical man; and he believed and had no doubt that 
the words “ Sir J. Clarke” in the said advertisements were, notwithstand- 
ing the addition of an “e” to plaintiff’s name, intended to represent to the 
public, and were understood by very many persons, as asserting that the 
pills advertised were the plaintiff’s. That the plaintiff had recently re- 
ceived letters from persons in the country referring tothese advertisements, 
and asking information as to the use of the said pills, or complaining of the 
ill effects arising therefrom ; and plaintiff believed and had no doubt that 
the advertisements in question had, in fact, not only been extensively cir- 
culated, but had produced on many readers an impression that the pills 
were or might have been prepared or sold on the plaintiff’s behalf, or at 
least with his sanction. That he had never, inany manner, directly or 
indirectly, sanctioned the sale of said pills, or employed said Richard 
Freeman, or any other person, to sell them on his behalf, or authorized 
the use of his name, as having prepared, or prescribed, or recommended, 
those or any similar pills, nor was the said Richard Freeman in any 
manner known to the. plaintiff, nor had the plaintiff, to his knowledge or 
belief, ever had any communication of any sort with him. And that, in 
fact, those advertisements were published without any authority or sanc- 
tion, direct or indirect, from the plaintiff. That the general professional 
name of plaintiff depended on the estimation of the plaintiff’s skill and 
practice, and general and professional character which might be enter- 
tained by the public in general, but more especially by the surgeons, 
general practitioners, and apothecaries of the metropolis, on whom it 
frequently devolves to suggest what physician shall be employed in criti- 
cal cases. ‘That the statements contained in the advertisements, and es- 
pecially in the said handbill-advertisement, with regard to the effects of 
the pills in question, were such as no person conversant with the treat- 
ment of consumptive diseases would venture to use, with regard to any 
medicine whatsoever, and would lead any competent person to the con- 
clusion that a physician, issuing or sanctioning those advertisements, 
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must be unworthy of confidence in his profession. That he had caused 
to be analyzed some of the pills so sold by the said Richard Freeman as 
“Sir J. Clarke’s Consumption Pills,” and that it appeared by the result 
of such analysis (which the plaintiff believed to be correct) that those 
pills contained mercury and antimony, which were medicines of a very 

werful nature. That in his deliberate opinion, the indiscriminate use 
of the said pills would, in a great number of consumptive cases, be highly 
injurious. ‘That, although the quantities of mercury and antimony con- 
tained in the said pills, singly considered, were not great, so far as the 
analysis exhibited them, yet that it happened in almost every case, and 
almost necessarily in the composition of similar medicines, for sale in 
large quantities, that the ingredients were unequally distributed, there 
being more of a specific ingredient in one pill and less in another, as 
chance might direct ; and that, in the present case, if there happened to 
be an excess in particular pills of mercury and antimony, the conse- 
quences (suppose these pills to be used according to the said Richard 
Freeman’s printed directions,) might in many cases be very injurious. 
The notice of motion was, in the terms of the prayer of the bill, that 
defendant, his servants, workmen and agents, might be restrained from 
selling or exposing to sale, or procuring to be sold, any pills or other 
medicine described as, or purporting to be the plaintiff’s, and from pub- 
lishing or circulating, or causing to be published or circulated, adver- 
tisements or hand-bills so contrived or expressed as to represent that any 
medicine sold, or proposed to be sold, by the defendant, was so sold by 
him as the agent, or on behalf, for, under the sanction or approbation, or 
with the authority of the plaintiff. 


Turner and Wickens, in support of the motion, contended, that this 
was a proper case for the interference of the court. The rule was, that 
where damages might be recovered by the plaintiff in an action at law, 
the court would interfere on his behalf by injunction. Here consider- 
able injury might be done to the plaintiff in his profession, if the de- 
fendant was allowed to make such a use of hisname. If it was the case 
of an apothecary, no doubt the court would interfere. Although Sir 
James Clark did not sell pills, yet he sold directions for making them, 
in the shape of prescriptions. : 


Tse Master or THE Roiis.—lIf you think that you can find any 
cases warranting this application, I will delay my decision. At present 
my impression is, that it cannot be granted. But I will tell you my 
own view, which will not preclude you from mentioning it again. My 
notion of the case is, that the court can interfere in cases of mischief 
being done to parties ; that the misuse of the name of another, with the 
fraudulent intention of imputing to that other something which the party 
has not done, and with respect to which it would diminish his profits— 
the court, in such a case, usually interferes. It will also interfere in re- 
spect to legal rights, requiring, however, the party to establish his legal 
right first. ‘This is an application to have the injunction first. Now, sup- 
posing the inference from this publication to be, what ] am very much in- 
clined to think it ought to be considered, an attempt to impute to a gentle- 
man like Sir James Clark, in his high position and distinguished station, 
his having vended quack medicines, no doubt such an imputation would 
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be a serious injury to him in the way of slander. It is also, in common 
with most other things of the same kind, an injury to the public, who 
are induced to adopt, as a remedy, medicine which may be in the high- 
est degree prejudicial. I conceive that the offence is in the nature of a 
public offence, and also of defamation. Now, if this court had juris- 
diction in cases of this kind to interfere, I confess that, in my mind, 
enough here does appear for such interference, if I heard the statement 
correctly. But you must first establish at law, that this is a case of 
defamation. Itisnot because the judge sitting here may think it so, that, 
therefore, it can be made out at law. If it was made out that an injury 
was done to a man’s property, to a man’s means of subsistence and gain- 
ing a livelihood, I will not say that in such a case the court would not 
interfere. But Ido not go along with the notion, or believe that.a phy- 
sician, eminent as the plaintiff is, illustrious, and an honor to any coun- 
try, has been seriously injured in his reputation by any such false defa- 
mation as this. It is one of the taxes which persons in his eminent 
station, by the very eminence they have acquired in the world, have to 
pay. Other persons avail themselves of their reputation for the purpose 
of making fortunes—that continually happens. I am afraid I cannot 
grant this injunction. I cannot liken this case to that of Day v. Martin, 
where a man falsely assumed the name, or truly used the name with a 
fraudulent intent, to make his own goods pass of as the goods of an- 
other, to the prejudice of that other’s making profit. This the court 
would not allow. Its jurisdiction in that respect is well established. I 
do not preclude you from making another application. 


Turner subsequently mentioned the case of Lord Byron v. Johns- 
ton, (2 Meriv. 29,) where an injunction was granted to restrain a pub- 
lisher from publishing a work of poems as Lord Byron’s, which were 
not his, and drew an analogy between that case and the present one. 
His lordship distinguished the cases, observing that if Sir James Clark 
was in the habit of making pills as Lord Byron was poems, the case 


might apply. 





In the Queen's Bench. 


Before the Right Honorable THOMAS LORD DENMAN, Chief Justice, and the rest 
of the Justices. 


[Sittings in Banco in Michaelmas Term.| 
Srmpson v. MaraiTson AND ANOTHER.—25th Nov., 1847. 


‘** Months” denote at law lunar months, unless there is admissible evidence of an intention 
in the parties using the word to denote calendar months. 

It is a question for the judge whether the context or the surrounding circumstances at the 
time the instrument was made show that calendar months were intended; but evidenee 
that by the usage of a particular trade, business, or place, calendar months were intended, 
is for the jury. 

In an action by an auctioneer on a contract for payment of commission upon the sale of 
an estate, if the sale should be within two months after an auction:—Held, that evi- 
dence of the conduct of the parties to the contract would not alone withdraw the con- 
struction of the word “ months” from the judge ; but that evidence of the word “ months,” 
meaning in the trade of auctioneers calendar months, was to be left to the jury. 
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Assumpsit for work and labor, money paid, and upon an account 
stated. Plea, except as to £225 5s., parcel, &c., non assumpserent, 
aud as to £225 5s. payment into court. On the trial, before Wightman, 
J., at the London sittings after Trinity Term, in 1846, it appeared that 
the action was brought by the plaintiff, who was an auctioneer in Lon- 
don, to recover the sum of £200, as commission on the sale of an es- 
tate, in Norfolk, which he was employed to sell by the defendants as 
devisees in trust. A correspondence between the plaintiff and the de- 
fendant Margitson was put in evidence. The plaintiff relied on the 
following letter, as containing the terms of his employment: 


“ Bungay, May 1, 1845. 

“ Dear Sir,—I have no opportunity of consulting my co-executors, as 
they are all absent, but I do not think we should be justified in allowing 
the deposit being paid into any hands but ourown. Weare trustees and 
executors, and are accountable to other parties for it, and I certainly can- 
not allow it to be paid to any one but ourselves. I also think that the 
stipulation made by you as to your commission at the expiration of two 
months, in the event of a sale to a person previously in treaty with you, 
may lead to some difference, I therefore decidedly object to it; and that 
there may be no mistake, the terms upon which the North Cove Estate is 
offered to you are, £1 per cent. on the purchase money, that to include 
every expense, and to be paid, if sold by auction, or within two months af- 
ter; 10s. per cent. if not sold at auction or within two months after, upon 
reserved price. Deposit to be paid to the executors. I am not disposed to 
deviate from these terms, and I cannot but think them very liberal ones. 

“Tam, dear Sir, &c., 


“J. T. Marertson.” 
“ W.U. Simpson, Esa.” 


An auctioneer was called to prove that the word “ months” had a 
peculiar signification in his trade, and meant “calendar months ;” but 
upon objection being taken, the evidence was withdrawn. On behalf 
of the defendants it was contended, that the question whether “ month” 
meant “lunar month” or “calendar month,” was for the judge, not for 
the jury. The conditions of sale were then put in. The following 
was the fourth condition: “The vendors at their own expense shall 
deliver to the purchaser abstracts of title, and the purchaser shall with- 
in one calendar month from the delivery thereof, send to the vendors or 
their solicitors a statement in writing of the objections (if any) t6 the 
title, and in default of so doing shall be considered as having accepted 
the same; and in case any objection shall be taken to the title of the 
estate, it shall be in the power of the vendors to annul the sale there- 
of, and to return the deposit money to the purchaser in full satisfaction 
of all damages, costs, and charges which such purchaser may sustain.” 
The auction took place on the 6th August, but there was no sale, and 
the defendants sold the property on the 2d October, which was over 
two lunar months from the date of the auction, and within two calendar 
months, inasmuch as the two lunar months expired on the 1st October. 
The money paid into court being 10s. per cent., was calculated upon 
the hypothesis that “ months” meant “lunar months.” 'The learned 
judge left to the jury the question whether lunar or calendar mouths 
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were intended by the contract; the jury found that calendar months 
were intended, and the learned judge directed a verdict for the plaintiff 
for £200, reserving leave to move to enter a verdict for the defendants. 
In the following Michaelmas Term (Nov. 4), 


Watson obtained a rule nisi accordingly, or for a new trial; against 
which, in Michaelmas Term, 1847, 


Byles, Serjt.. and Unthank, showed cause.—First, the meaning of 
the words in a written instrument, which have acquired in particular 
trades a known technical or peculiar signification, is to be fixed by re- 
ference to common parlance, not by law. (Smith v. Wilson, 3 B. & 
Adol. 728; Hutchison v. Bowker, 5 Mee. & W. 535, 542; Jolly v. 
Young, 1 Esp. 186.) [They also cited Com. Dig. “ Ann.”  B. Co. 
Litt. 135 b.; 2 Bl. Com. 141.] It is, therefore, a question of fact, not 
of law, and in this case the jury might reasonably find that the word 
“months” in the letter containing the contract meant “calendar months.” 
In the conditions of sale the party has given an interpretation of his 
meaning, and that is admissible, though in a written instrument. Se- 
condly, if the meaning of the word is a question of law, the word 
“months” imports “calendar months.” In mercantile contracts, a 
month is a calendar month. (Littledale, J., in Reg v. Chawton, 1 Q. 
B. Rep. 247; 5 Jur. 245; Webb v. Fairmaner, 3 Mee. & W. 473; 
Titus v. The Lady Preston, 1 Str. 652.) The authority of Jocelyn 
v. Hawkins, (1 Str. 446,) is shaken by Cockell v. Gray, (3 B. & B. 
186 ; 6 B. Moo. 483.) [Coleridge, J.—Can this be considered a mer- 
cantile instrument.] to sell by public auction is a:mercantile transac- 
tion, and a contract for work and labor to be paid for at a certain rate 
is a mercantile contract. [They cited Hipwell v. Knight, (1 Y. & C. 
401, 419; 1 Sugd. Vend. & Purch. 283, 11th edit.)| In statutes the 
word “month” is to be construed according to the subject matter, much 
more in contracts. [They cited Catesby’s case, 6 Co. 61; 4 Mod. 185; 
8. C., The Bishop of Peterborough v. Catesby, (Cro. Jac. 166,) on 
Stat. Westm. 2,c. 5; R. v. Cussens, (1 Sid. 186,) on Stat. 13 Hen. 4, 
c.7; Tullett v. Linfield (3 Burr. 1455); Dixie’s case, (1 Leon. 96) ; 
Seton v. Slade, (7 Ves. 265); and Anon., (3 Dy. 345 a,) as to the mean- 
ing of a quarter of a year; also Mallan v. May (13 Mee & W. 511); 
Ditcham v. Chibbis (4 Bing. 707); and Beckford v. Crutwell, (1 M. 
é& R. 187,) as to the extent of the word “ London,” Clayton v. Greg- 
son, (5 Adol. & Ell. 302,) as to the meaning of the word “ level,” 
Powell v. Horton (2 Bing. N. C. 668); Hutchison v. Bowker (5 Mee. 
& W. 535); Smith v. Wilson (3 B. & Adol. 728)]. In Brown v. Gat- 
liff, (11 Cl. & Fin. 45, 70,) the contract was explained by evidence of 
former transactions between the same parties. Where there is an am- 
biguity in the contract, the maxim verba fortuis contra proferentem 
accipiuntur applies. (Bac. Max. 10.) Strictly there is neither latent 
or patent ambiguity ; but the case falls rather within the doctrine of 
the former than the latter. (Altham’s case, 8 Co. 150 b.) The am- 
biguity arises from the knowledge which the court possesses, that the 
word “month” has two meanings. (Coleridge, J., referred to Gibbs, 
C. J., in Doe d. Oxenden v. Chichester, 4 Dow, 65, 93.) 
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Watson, contra.—T he question of the meaning of the word “ month” 
in a written contract is for the court. In all cases, the word “ month” 
is construed to mean “ lunar month,” unless it can be collected from the 
context that the parties to the instrument intended to use it as meaning 
“ calendar month ;” and with the exception also, that, in ecclesiastical 
matters, and in certain mercantile instruments, by usage it is construed 
as meaning “calendar month.” (Le Blanc, J., in Lang v. Gale, 1 M. 
& S. 111. 117., which was upon a contract for the sale of an estate. 
Littledale, J., in Reg. v. Chawton, 1 Q. B. Rep. 247 ; 5 Jur. 245; Com. 
Dig., ‘‘ Ann.,” B., where eleven instances are given of the word “ month” 
being construed or used in acts of parliament as lunar month.) [He 
also cited Dr. Clea’s case, (Litt. 19; Year Book, 38 Hen. 6, pl. 7, cited 
in The Bishop of Peterborough v. Catesby, Cro. Jac. 167); Barksdale 
v. Morgan, (4 Mod. 185).] Jocelyn v. Hawkins, (1 Str. 446.); and 
Titus v. The Lady Preston, (1 Str. 652), were nisi prius cases. This 
is not a mercantile instrument, and the cases show that, in dealings be- 
tween parties, the word “month” means a “lunar month.” The mar- 
ginal note in Hipwell v. Knight, (1 You. & C. 401,) is not justified by 
the judgment, (p. 419.) 'The construction of the letter belongs to the 
court, not to the jury. [He cited Giolshed v. Swan, in Exchequer not 
reported. Relson v. Harford, (8 Mee. & W. 306.) Byles, Sergt., cited 
5 v. Brooks, (10 Adol. & Ell. 309.) Dyke v. Sweeting, (Willes, 

5.) 

Cur. adv. vult. 


Lonp Denman, C. J., now delivered the judgment of the court.—The 
plaintiff, an auctioneer, claimed commission upon the sale of an estate, 
under a contract for the payment thereof, if the sale should be within 
two months after an auction ; the sale was not within two lunar months, 
but was within two calendar months after the auction. A letter from 
the plaintiff, claiming the commission, and an answer of the defendant 
apparently admitting his liability, were in evidence. The plaintiff pro- 
posed to call witnesses to prove, that, according to the usage in the busi- 
ness of auctioneers, “‘ months” signified “calendar months ;” but, on 
objection, withdrew the evidence. The learned judge directed the jury 
to find for the plaintiff, if, in their judgment on this evidence, the par- 
ties to the contract intended by “ months” “calendar months ;” and the 
verdict was for the plaintiff. 

The defendant obtained a rule to enter a non-suit, according toleave 
reserved, or for a new trial, and has contended, that “month,” in tem- 
sa matters, means a lunar month, unless either from the context or 

rom the usage in trade, business, or place, it is made to appear that the 

parties intended another meaning ; that there was no such evidence 
here ; that other extrinsic evidence was inadmissible ; and that it was, 
therefore, the duty of the judge to have construed the contract, and de- 
cided against the plaintiff. 

The plaintiff has adduced various decisions to support the verdict, but 
we are of opinion that he has not succeeded. It is clear, that the con- 
struction of a written contract, subject to the exceptions mentioned be- 
low, is for the judge. It is also clear, that “months” denote, at law, 
*junar months,” unless there is admissible evidence of an intention in 
the parties using the word to denote calendar months. If the context 
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shows that calendar months were intended, the judge may adopt that 
construction. (Lang v. Gale,1M.& 8.111. Reg v. Chawton, 1 
Q. B. Rep. 247. 5 Jur. 245.) If the surrounding circumstances, at the 
time the instrument was made, show that the parties intended to use the 
word not in its primary or strict ({ should rather say usual) sense, but 
in some secondary meaning, the judge may construe it from such cir- 
cumstances, according to the intention of the parties. (Golshed v. 
Swan, in Exch.; Walker v. Hunter, 2 C. B. 324.; Bacon’s Maxims, 
10, the rule and examples given there: Mallan v. May, 13 Mee. & W. 
511; Beckford v. Crutwell, 1M. & Rob. 187.) If there is evidence that 
the word was used in a sense peculiar to a trade, business, or place, the 
jury must say whether the parties used it in that peculiar sense. (Smith 
v. Wilson, 3 B. & Adol. 728; Grant v. Maddoz, 16 Law Journ., Exch., 
228; Jolly v. Young, 1 Esp. 185.) If the meaning of a word depends 
upon the usage of the place where any thing under the instrument is 
to be done, evidence of such usage must be left to the jury. (Robertson 
v. Jenkinson, 2 C. B. 412; Bourne v. Gatliff, 11 Cl. & Fin. 465.) 
Also, the jury may have to give the meaning of some technical words. 
But the present case is not within either of the above principles, nor can 
we find any authority for saying that the conduct of the parties to a 
written contract is alone admissible evidence to withdraw the construc- 
tion of a word therein, of a settled primary meaning from the judge, 
and to transfer it to the jury. 

Some cases were used where the word “month” has been stated by 
judges to mean calendar, and not lunar, month, without express refer- 
ence to the context or circumstances. But those cases appear to be de- 
cided on some other point, and the dicta, which are reported, are obser- 
vations collateral to the judgment, (Dyke v. Sweeting, Willes, 586; 
we 473) Knight, 1 You. & C. 419; Webb v. Fairmaner, 3 Mee. 

Although the evidence that was given does not appear to us suffi- 
cient to support the verdict, yet, as evidence was withdrawn which 
may be important, we think that the plaintiff should have an opportu- 
nity of again tendering it, and, therefore, make the rule absolute for a 
new trial. 

Rule absolute for a new trial. 








Exchequer Chamber. 


Before Lord DENMAN, Chief Justice of the Queen’s Bench, and Justices PATTESON, 
WIGHTMAN and ERLE. 


Doveuty v. Bowman anv FuLForp.—2d February, 1848. 
[Error from the Queen’s Bench.| 


COVENANT RUNNING WITH LAND. 


Declaration in covenant stated that S. by indenture demised certain premises to B., and B, 
covenanted for himself, his heirs, executors, administrators, and assigns, to build certain 
houses on the land within two years afterwards. B. underlet to plaintiff, and covenanted 
for himself, his heirs, executors, and administrators, to observe and perform, or effectually 
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to indemnify plaintiff against the covenants in the first indenture and afterwards assigned 
his reversion to defendant. S. having entered and ejected plaintiff, by reason of the non- 
performance of the first-mentioned covenant,—Held, on error, (affirming the judgment of 
the Court of Queen’s Bench,) that B.’s covenant with plaintiff did not run with the land, 
and that defendant was not liable to plaintiff. 


Covenant. The declaration stated, for that whereas heretofore, to 
wit, on the 12th February, 1839, by a certain indenture then made be- 
tween Joseph Scholefield, Esq., of the one part, and Edward Burt, of 
the other part, the said Joseph Scholefield demised unto the said Ed- 
ward Burt certain unfinished messuages and certain lands and tene- 
ments, with their appurtenances, in the said indenture particularly de- 
scribed to hold to the said Edward Burt, his executors, administrators, 
and assigns, for and during and unto the full end and term of ninety- 
nine years, to commence and be computed from the 29th September 
then last, yielding and paying the yearly rent therein mentioned ; and 
the said Edward Burt did thereby for himself, his executors, adminis- 
trators, and assigns covenant, promise and agree with and to the said 
Joseph Scholefield (among other things) in manner following, that is to 
say, that he, the said Edward Burt, his executors, administrators, or 
assigns, should and would, within the space of two years from the day 
of the date of the said indenture, erect and build upon the said piece or 
parcel of land lastly thereinbefore described, and thereby demised, four 
or more gaod and substantial messuages or dwelling houses, with ne- 
cessary outbuildings thereto, with good bricks, timber, slates, and other 
materials, and finish the whole in a good and workmanlike manner, 
and should and would lay out and expend in the erection of such mes- 
suages or dwelling houses, with the outbuildings thereto, the sum of 
£500 at the least, with the usual condition of forfeiture for non-perfor- 
mance of the covenants. Averment of the entry of Edward Burt, and 
that, afterwards and before the expiration of two years froin the day of 
the date of the said indenture, and before either of the said four mes- 
suages or dwelling houses had Leen erected or built on the said piece or 
parcel of land, to wit, on the 30th September, 1839, by a certain inden- 
ture then made between the said Edward Burt, of the one part, and the 
plaintiff, of the other part, the said Edward Burt, in consideration of 
the sum of £300 to him lent and advanced by the plaintiff at or before 
the execution of the last-mentioned indenture, demised unto the plain- 
tiff all the premises comprised in and demised by the indenture first 
above mentioned, to hold the same unto the plaintiff from the date of 
the Jast-mentioned indenture, for all the residue of the said term-of 
ninety-nine years as was then unexpired, save only the last day of the 
said term, freed and absolutely discharged, or otherwise by the said 
Edward Burt, his executors, administrators, or assigns, effectually in- 
demnified from and against the said rent and the observance and per- 
formance by the plaintiff of the said covenants, subject, nevertheless, 
to a proviso for redemption thereof on payment to the plaintiff on the 
29th March then next of the said sum of £300 and interest; and the 
said Edward Burt did, in and by the last-mentioned indenture, for him- 
self, his heirs, executors, and administrators, covenant with the plain- 
tiff, that he, the said Edward Burt, his heirs, executors, or administra- 
tors should and would, at all times thereafter during the continuance 
of the said mortgage security, well and truly pay the yearly rent by the 
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first above-mentioned indenture reserved, and also all taxes, rates, and 
assessments whatever payable in respect of the said premises, and ob- 
serve and perform, or effectually indemnify the plaintiff of and from 
and against all and singular the provisoes, covenants, and agreements 
therein contained on the lessee’s or assignee’s part to be observed and 
performed. Averment of entry by the plaintiff; and that, after the 
making of the said Jast-mentioned indenture, and whilst the plaintiff 
was and continued so possessed, and within two years from the date of 
the first-mentioned indenture and before he, the said Edward Burt, had 
erected and built upon the said piece or parcel of land the said four 
messuages or dwelling houses, or any messuage or dwelling house 
whatever, to wit, on the day and year last aforesaid, all the estate and 
interest of the said Edward Burt of and in the said demised premises, 
and all his right and title thereto, came to and vested in the defendants 
by assigument, who then and from thenceforth continually, until and 
at the time of the entry by the said J. Scholefield as hereinafter men- 
tioned became and were possessed thereof as assignees of the said re- 
version. That the said Edward Burt did not, on the said 29th March, 
or at any other time, pay the said sum of £300, or any part thereof, or 
redeem the said premises according to the aforesaid proviso in that be- 
half, and that the said sum of £300, and every part thereof, has, from 
the time of making the said demise to the plaintiff, continually hitherto 
remained, and still does remain, due and owing to the plaintiff. And 
that the defendants, after they became so possessed as aforesaid, did 
not nor would observe or perform, nor effectually or otherwise indem- 
nify the plaintiff of and from and against the covenants and agree- 
ments in the said first-mentioned indenture on the lessee’s or assignee’s 
part to be observed and performed; but, on the contrary thereof, the 
defendants wholly neglected so to do, and therein failed and made de- 
fault in this, to wit, that the defendants did not nor would, but wholly 
neglected and refused to erect or build within the space of two years 
from the day of the date of the said indenture hereinbefore mentioned, 
or at any other time, upon the said piece or parcel of land lastly in the 
said indenture described, and thereby demised, four good and substan- 
tial messuages or dwelling houses, or any messuage or dwelling house 
or dwelling houses whatsoever, and did not nor would nor did the said 
Edward Burt at any time, nor has either of them, effectually or other- 
wise indemnified the plaintiff of, from, or against the said covenants ; 
that he, the said J. Scholefield, afterwards, and after the expiration o 

two years from the day of the date of the first indenture, and whilst 
the defendants and the plaintiffs were so respectively possessed as afore- 
said, to wit, on the 30th June, 1843, lawfully for and on account of the 
said breach of covenant, and under and by virtue of, and in exercise of 
the power in the indenture first hereinbefore mentioned contained in 
that behalf, entered into and upon the said demised premises, and whol- 
ly expelled the plaintiff therefrom, and from every part thereof, and. the 
same then retook, repossessed, and enjoyed, and from thence hitherto 
hath repossessed and enjoyed, as of his former estate ; by means where- 
of the said demise then wholly ceased and became and was, and is 
null and void. That, by means of the premises, she has been and is 
deprived of the said demised premises, and of the security, and all 
benefit and advantage thereof, to the plaintiff’s damage, &c. ‘To this 
declaration the defendant Bowman demurred generally. The point 
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stated for argument was, that the covenant with Burt was a covenant 
in gross, and that there was no privity of contract between the plaintiff 
and the defendants. Fulford demurred generally, assigning for causes, 
that the covenant in the declaration mentioned, and the breach of which 
is complained of, is personal, and that assigns are not bound by it; 
and also that the declaration does not show a sufficient cause of action 
against the defendants, and that no action at law can be maintained 
against the defendant Richard Fulford, on the covenant contained in 
the deed, set forth in the declaration. Joinder in demurrer. The 
plaintiff’s point for argument was, that the covenant in question is in 
the nature of.a covenant for title, and is one which runs with the land, 
and binds the assignee, though not named in the covenant. 


Addison, for the defendant Bowman.—The covenant to observe and 
perform the covenants in the original lease is personal, and does not 
bind the assignees, who are not named, and it relates to a thing not in 
esse. Again, if treated as a covenant to indemnify, it is a personal 
covenant: the breach is substantially for not indemnifying. A covenant 
to build houses does not bind the assignee, (Spencer’s case, 6 Co. 16). 
In Sampson v. Easterby, (9 B. & C. 505; S. C., in error, 6 Bing. 
645,) it appears from the judgment of Lord Tenterden that assigns 
were named. If it be said that the covenant is in the nature of a cove- 
nant for title, such as is implied in the word “demise” (Bac. Abr., 
* Covenant” (B.); Noake’s case, 4 Co. 80; Shep. Touch. 165, ed. by - 
Preston ; Merrill v. Fearne, 4 Taunt. 329); the answer is, that the ex- 
press covenant qualifies or destroys an implied covenant. 


Willes, for the defendant Fulford.—The covenant may relate to the 
land, or to something personal between the mortgagor and the lessee, 
as the mortgage security ; if the former, it is a breach of covenant for 
not building the houses, and no action will lie under Stat. 34, Hen. 8, 
c. 34, until the head landlord has entered and taken advantage of the 
covenant. 


Crowder, contra.—The plaintiff was liable to be ousted for non- 
performance of the covenants in the original indenture ; and, therefore, 
this covenant was introduced into the underlease, which is in the na- 
ture of a covenant for quiet enjoyment, and runs with the land (Noke 
v. Awder, Cro. Eliz. 373, 436; Campbell v. Lewis, 8 Taunt. 715; 
S. C., in error, 3 B. & Ald. 392; King v-. Jones, 5 Taunt. 418; Roe 
d. Bamford v. Hayley, 12 East, 469; The Mayor of Congleton v. 
Pattison, 10 East, 130; 1 Smith’s Leading Cases, 29, 30). 


Lorp Denman, C. J.—I think that this covenant is not a covenant 
which runs with the land. 


Parteson, J.—There are two sorts of covenants which run with the 
land; one binds the assignees when named, the other binds them 
though not named. This only binds them, if named. If it is a cove- 
nant to build houses upon the land, it falls within the rule in Spencer’s 
case, (5 Co. 16); and, it is conceded, that the covenant would not bind 
the assignees, if it is to be treated as a covenant to indemnify. Qud- 
cumque vid, therefore, the assignees are not bound. 


Wieutman and Erte, J. J., concurred. 
Judgment for defendants. 





